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In 2005, Chairman Kevin Martin of the Federal Communications
Commission (“*FCC”) participated in a debate on “Expansion of edec
Regulation.* The Chairman argued that “it's the responsibility of the
Commission to enforce the rulesf,jhat “an increasing concern [has been]
expressed by a lot of parentsibout broadcast content, that recent survey
evidence supports the increasing number of complaints to the
Commissiorf, and that cable should offer consumers choice in channel
selectior?

The bottom line of this Response is that although Chairman Martin
refers to the difficulties of engaging in the line-drawing seey to
enforce indecency regulations and although he characterizesgdkition
as the first line of defensehis comments in fact reveal a tolerance for
extensive regulatory intervention purportedly justified by a popula
mandate. Three aspects of Chairman Martin’s remarksatesvorthy for
an analysis of the FCC’s chosen course. The first concernsidasia
indecency regulation; the second is about extending such regutation
cable; and the third addresses the Commission’s reliance on consumer
responsiveness and empirical data about public attitudes towewdl se
content on television. Chairman Martin's comments: 1) suggestthbat
Commission is simply enforcing existing indecency rules when tilégyre
is that the broadcast indecency regime has been extensiegthned
during his chairmanship; 2) call for a changed business modebble in
order to reduce indecent cable content indirectly without addresising
potentially significant consequences of such a change for sitivenf
programming overall; and 3) assert a popular mandate on the diasi
ambiguous and under-analyzed empirical references. The result is a
argument for virtually plenary regulatory power clothed in scdption of
modest regulatory responsiveness to public concern about an incngasing|
intolerable media landscape.

|. RELEVANCE?

Before engaging those points, however, the first question must be
whether—in light of subsequent events—an analysis of Chairmanmdarti
2005 comments can constitute anything more than an exerciseain leg

1. The transcript of that debate has now beettighga in the most recent volume of
the Federal Communications Law Journdevin Martin et al,Expansion of Indecency
Regulation 60 FEp. Comm. L.J.1 (2007).

2. 1d. at3.

3. 1d.

4. Id. at 4-5.
5. Id. at 4, 15-16.
6. Id. at 2-3, 15.
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history. After all, the FCC’'s broadcast indecency regime haen
described as currently in “limbd.”Some forecast the end of the
Commission’s broadcast indecency rules at the hands of theajydic
Last summer, the Second Circuit overturned the Commissiorestitily
expletives” policy inFox v. FCC’ Although it decided the case on
administrative law grounds, thHéox majority took the occasion to issue
extensive dicta on the likely constitutional infirmities betrule’® The
Third Circuit is currently contemplating CBS’'s challenge the
Commission’s indecency finding in connection with the infamous Janet
Jackson “wardrobe malfunction” during the 2004 Super Bowl half-time
show!' Chairman Martin’s attempts to curb indecency on cable by
proposing that cable channels be offered to the public a la cattier(than

in bundled tiers)—and his more recent claim that cable’s cumenket
share is large enough to warrant re-regulation—have led to icalistry
objections that Chairman Martin is engaged in a “vendettahsigeable*?
Cable companies’ complaints appear to have found receptiveirears
Congress® These developments might lead to the conclusion that the FCC

7. John Eggertor;CC Profanity Crackdown in LimhdBROADCASTING & CABLE ON-
LINE, Oct. 1, 2007, http://www.broadcastingcable.cotiwle/CA6485633.html.

8. Professor Clay Calvert, for example, arguethisa Forumthat the inability of the
FCC to establish the harm of indecency to childreans that indecency regulation cannot
pass strict first Amendment scrutiny under recamir€me Court precedebiited States v.
Playboy SeeClay Calvert,Sins of Omission and “A Line-Drawing Exercise”: A&sponse
to FCC Chairman Kevin Martin’'s Comments on the “Brpion of Indecency Regulatidn
60 Fep. Comm. L.J.F. 1, 10 (2007),http://www.law.indiana.edu/fclj/pubs/v60/nol/Calver
Forum_Final.pdf

9. Fox Television Stations v. FCC, 489 F.3d 42d Cir. June 4, 2007)et. for
certiorari filed, 76 U.S.L.W. 3255 (Nov. 1, 2007).

10. Fox, 489 F.3d at 462-66The government has sougtertiorari in the case. See
John Eggertonf-ox Gets Extension From Supremes On Profane RespBRSADCASTING
& CaBLE ON-LINE, Dec. 20, 2007, http://www.broadcastingcable.coticla/CA6514716
.html; John Eggertont).S. Seeks Profanity RevieBROADCASTING & CABLE ON-LINE, Nov.

5, 2007, http://www.broadcastingcable.com/artick#@97191.html.

11. CBS Corp. v. FCC, No. 06-3575 (3d Cir. filBegtc. 22, 2006)see alsoJohn
EggertonJanet Jackson Case Gets Day in CoBrOADCASTING & CABLE ON-LINE, Sept.
11, 2007, http://www.broadcastingcable.com/CA64B/ABNI.

12. John EggertorV/ for VendettaBROADCASTING & CABLE ON-LINE, Dec. 12, 2007,
http://www.broadcastingcable.com/article/CA6510927l; see also John Eggerton,
NCTA’s McSlarrow: Martin FCC Is BrokerBROADCASTING & CABLE ON-LINE, Nov. 14,
2007, http://www.broadcastingcable.com/article/CA8E358.html.

13. John Eggertor;CC Under Investigation by House SubcommijtBOADCASTING
& CaBLE ON-LINE, Dec. 3, 2007, http://www.broadcastingcable.cotitla/CA6509174
.html; John Eggerton,Republican Sens.: FCC May Be Overstepping Authority
BROADCASTING& CABLE ON-LINE, Nov. 26, 2007, http://www.broadcastingcable.com
/article/CA6505171.html; Jim PuzzangheRCC Target of House Panel’s Investigation
L.A. Times, Dec. 4, 2007, http://www.latimes.congmess/la-fi-fcc4dec04,1,4417226
.story.

Recently, the Commission’s governance procesage hlso been the subject of
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is now regulatorily crippled and that indecency regulation wdbn
become a relic.

This Response argues otherwise. Congress passed legisiatigedr
monumentally increasing the Commission’s penalty authority in breadca
indecency cas€$. The fifty-two notices of apparent liability issued
recently for violations of indecency rules—including a $1.4 iamillfine
against ABC for nudity in a 2003 episode BIYPD Blué&>—belie
predictions of Commission timorousness in deploying this enhanced
regulatory power. Following the Second Circuit opiniorFox, bills have
been introduced in Congress to overrule the decision ldg&iatby
establishing statutory authority for the Commission to prohéien
fleeting broadcasts of indecen@While the future of these bills is itself in
doubt!’ the enhanced indecency regime may have already borne fruit in the
reduction of indecency complaints in the last qudfteFhe U.S. Supreme
Court is unlikely to grant the government’s petition &artiorari in the

congressional investigatiorsee, e.g.John EggertonMartin: FCC Doesn’'t Need Major
Reform BROADCASTING & CABLE ON-LINE, Jan. 15, 2008; John Eggertdiguse Launches
FCC Investigation; Warns Against Destroying DocutseBROADCASTING & CABLE ON-
LINE, Jan. 8, 2008, http://www.broadcastingcable.camslaftCA6518202.html; John
Eggerton, House Judiciary Chairman Asks Tough Questions ofCFChairman
BROADCASTING & CABLE ON-LINE, Nov. 26, 2007, http://www.broadcastingcable.com
/article/CA6505265.html.

14. Broadcast Decency Enforcement Act, Pub. 19-285, § 2, 120 Stat. 491 (2006)
(amending § 503(b) of the Communications Act tohatize significantly increased
forfeiture penalties—$325,000 per violation—and imatiitg Congressional concern about
indecent broadcast programming).

15. John Eggertor;CC Proposes $1.4M Fine Against ABC Stations foPN'\Blue
BROADCASTING & CABLE ON-LINE, Jan. 25, 2008, http://www.broadcastingcable.cain/C
6525921.html; John Eggerto@one But Not ForgotterBROADCASTING & CABLE ON-LINE,
Feb. 4, 2008, http://www.broadcastingcable.contl@ACA6528305.html.

16. Protecting Children From Indecent Programmiwg, S. 1780, 110th Cong., 1st
Sess., July 12, 2007; Protecting Children From dedé Programming Act, H.R. 3559,
110th Cong., 1st Sess., Sept. 18, 2@xe alsd-amily and Consumer Choice Act of 2007,
H.R. 2738, 110th Cong., 1st Sess., June 15, 208mjly Choice Act of 2006, H.R. 5919,
109th Cong., June 27, 2006.

17. John EggertonFleeting-Profanities Bill Unlikely to See Senateodil Vote
BROADCASTING& CABLE ON-LINE, Dec. 14, 2007, http://www.broadcastingcable.com
/article/CA6513036.html; John EggertoStevens Urges Senate to Pass Indecency Bill
BROADCASTING& CABLE ON-LINE, Dec. 6, 2007, http://www.broadcastingcable.com/
article/CA6510097.html; John Eggertof;CC Chairman Pushes Cable Choice Bill
BROADCASTING& CABLE ON-LINE, June 14, 2007, http://www.broadcastingcable.com/
article/CA6452175.html.

18. John Eggerton,FCC: Obscenity and Indecency Complaints Way Down
BROADCASTING & CaABLE ON-LINE, Jan. 17, 2008, http://www.broadcastingcable.com/
article/CA 6523389.html; FCC News Releag@jarterly Reports on Informal Consumer
Inquiries and Complaints Relegskan. 14, 2008, www.fcc.go8ee alsa. 66,infra.
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Fox case because of the narrow ground of the Second Circuitsiatedi

If it does not, the FCC will face the choice of abandoning'fiesting
expletives” rule or justifying it with more persuasive wrgents than those
rejected by thé-ox court. It is not as clear as some would suppose that the
agency would be unable to do so. Finally, even if the fleeting indgce
and profanity aspects of the recent resurgence in FCC regulate
eliminated, it does not follow that the FCC’s enhanced atteritioits
traditional 81464 authority would be affected.

Thus, the regulatory map implicitly provided in Chairman Muesti
2005 remarks on indecency regulaffois likely to remain quite relevant
today. He chairs a Commission unanimously committed to enhanced and
disciplined regulation of indecency and authorized to impose
extraordinarily onerous fines to punish broadcast indecgndi¢hatever
happens with respect to nonrepetitive uses of single expletives
circumstances indicate that the FCC will not be deterred fiatimggin the
broader area in the future. Prodded by interest groups sutie &arents
Television Councif? the Commission is likely to keep indecency on its
regulatory agenda.

Il. BROADCASTREGULATION—THE ILLUSION OF THEFCCAS
SIMPLY ENFORCINGLONG-STANDING RULES

Chairman Martin makes no reference in his remarks tohltaeges in
the Commission’s approach to broadcast indecency since 2003. Coynpletel
avoiding the specifics of indecency regulation, the Chairman’s @mntsm
emphasize the need for FCC intervention by citing to empiridal theat
assertedly reflect consumer concern about an increase ineimgeon
television.

19. John EggertorDeadlock on Fleeting IndecencBROADCASTING & CABLE ON-
LINE, Jan. 28, 2008, http://www.broadcastingcable.cdile/CA6525906.html (recounting
Fox and Media Access Project’s views that “therétile chance of the Court hearing the
FCC'’s appeal.”). The broadcast networks have fdegetition with the Supreme Court
opposing the grant of certioraBeeJohn Eggerton\\BC Joins Other Big Four Networks in
Supreme Court Filing vs. FGCBROADCASTING & CaBLE ON-LINE, Feb. 4, 2008,
http://www.broadcastingcable.com/article/ CA6528433.

20. Kevin Martin et alsupranote 1.

21. This is not a partisan issue for the agenayenEthough Commissioner Copps
argues for greater stringency in enforcemepg( e.g., Infinity Broadcasting Operatipd$
F.C.C.R. at 19971 (2003) (separate statement offi€oMichael J. Copps, dissenting)) and
Commissioner Jonathan Adelstein expresses conbainttie agency may have taken its
enforcement too far in certain caseged Omnibus OrderR1 F.C.C.R. at 2726 (Comm'r
Jonathan S. Adelstein, concurring in part, dissentn part); Super Bowl XXXVIII Half
Time Show?21 F.C.C.R. at 2784)), all the Commissioners apge support increased
indecency enforcement generally.

22. See, e.g.Parents Television Council, Broadcast Indecenanizagn, http://www.
parentstv.org/PTC/fcc/main.asp (last visited Fal).2008).
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Yet a close analysis of the Commission’s actions since 20@3ein
indecency arena shows significant procedural and substantive sfiange
The most obvious developments are observable at the remedy end. The
agency has been granted increased authority to impose laege(dailed
“forfeitures”) for indecency broadcast outside the nighttimie $warbor
period® Along with high fines, the Commission has also entered into
large-figure settlements with major broadcast grbupsettlements whose
provisions increase the likelihood that broadcasters will cetiseir
programming more than the government might be able to and which
simultaneously avoid judicial assessment of the Commission’sendg
approactf?

23. For a fuller description of such changeseLili Levi, FIRST REPORT. THE FCC's
REGULATION OF INDECENCY (August 6, 2007), http://www.firstamendmentcentamc
/PDF/FirstReport.Indecency.Levi.pdf.

24. 47 U.S.C. § 503 (2006). Although the increiastorfeiture authority was enacted
after Chairman Martin's remarks, the Commission hsejun seeking such authority
previously and had simultaneously enhanced thes fihndmposed even under its prior
forfeiture authoritySeel evi, supranote 23, at 26.

25. For example, the agency settled with Viacam & “voluntary contribution” of
$3,500,000 to the United States Treasury. In recMfia Inc., et al., 19 F.C.C.R. 23100
(2004) (attaching and incorporating Consent Decrafd. In re Viacom, Inc., Order on
Reconsideration, 21 F.C.C.R. 12223 (2006). Thdegatint with Clear Channel was for
$1,750,000. Clear Channel Communications Inc. Qrdé® F.C.C.R. 10,880
(2004)(attaching Consent Decre8ge alsdn re Emmis Communications Corp., Order, 19
F.C.C.R. 16003 (2004), Consent Decree, 19 F.C.@tR.6007, 16008 1T 11, 13 (2004),
affd, 21 F.C.C.R.12219 (2004) (noting $300,000 paymemd rejecting challenges to
Emmis consent decree). Recently, the Commissioaremtinto a settlement with CBS
regarding a CBS station’s airing of an episode dthdit A Trace that had already been
found indecent. Consent Decree, In re CBS CorpmrailUTV Holdings, Inc., 22 F.C.C.
Rcd. 20,2035, Nov. 21, 2007 (noting CBS'’s “volugtaontribution” of $300,000)See also
John EggertonFCC-CBS Agreement on FUTV Irks PTBROADCASTING & CABLE ON-
LINE, Nov. 26, 2007, http://www.broadcastingcable.cotigle/CA6505234.html; John
Eggerton,CBS Pays $300K to Settle KUTV License ChalleBR®ADCASTING & CABLE
ON-LINE, Nov. 23, 2007, http://www.broadcastingcable.cativlke/CA6504781.html

26. The settlements require very specific empleymelated decisions by the
broadcasters. In the Clear Channel consent defoeexample, the company agreed to
implement a company-wide indecency compliance ptenfiuding automatic suspension,
remedial training, and significant time delays fwograms upon the employees’ retugee
Clear Channel Order19 F.C.C.R. at 10886ee alsoEmmis Order supra note 25, 19
F.C.C.R. at 16007See alsiMichael Botein & Dariusz Adamski;he FCC’s New Indecency
Enforcement Policy and Its European CounterpartsCéutionary Tale 15MEDIA L. &
PoL'y 7, 24-30 (2005); Keith Brown & Adam Candeubhe Law and Economics of
Wardrobe Malfunction2005 B.Y.U. LRev. 1463-64, n. 5 (2005); Christopher M. Fairman,
Fuck 28 Gwrpozo L. Rev. 1711, 1739, 1747 (2007); Staff, Editoriday for Play
BROADCASTING & CaABLE ON-LINE, Nov. 29, 2004, http://www.broadcastingcable.com/
article/CA483385.html; Staff, Editorial,The Silent Media,Committed to the First
Amendment BROADCASTING & CABLE ON-LINE, Apr. 12, 2004,
http://www.broadcastingcable.com/article/CA4097®®lh
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Less noticeably than the changes in remedy, the Commissiorsbas al
made important changes in its enforcement process. Redugéeneents
for the complaint process now greatly ease complainants’ isfd&hese
changes, when joined with spotty licensee record-keeping and H&Z de
have effectively shifted the burden of proof from complainamigénsees
in indecency enforcement and have made it difficult for licenseavoid
liability.*®

There have been substantive changes as well. Most notable is th
FCC's decision to enforce the statutory prohibition againsadwasting
“profane” as well as “indecent” materfdl. Additional substantive changes
include the apparent development of some categories of virpetlyse
indecency’, the diminution in significance of the Commission’s former

27. Indecency enforcement has always been a eimyglriven process. In re Industry
Guidance on the Commission's Case Law Interpretbhd).S.C. § 1464 and Enforcement
Policies Regarding Broadcast Indecency, Policyegtant, 16 F.C.C.R. 7999, 8015 (2001)
[hereinafter2001 Policy StatemégntYet the Commission’s decision that it can waite
prior practice of requiring supporting documentatfor indecency complaints eliminates a
significant hurdle for complainantSeeBotein & Adamski,supranote 26, a4-30. Since
the early days of the indecency rules, the FCCrhgaired complainants to provide the
Commission with full or partial tapes of the offémgl program, the date and time of the
broadcast, and the call sign of the station inv\2901 Policy Statement6 F.C.C.R. at
8015 and T 24. Recently, however, the agency haeeded on a number of indecency
complaints despite the complainants’ inability toygde such tapes or transcripseé¢, e.g.,

In re Entercom Portland License, LLC, 18 F.C.C.B4&4, 25487 n. 21 (2003)), and has
rejected the notion that such evidence is a mamgatequirement. In re Infinity
Broadcasting Corporation of Los Angeles (KROQ-FI,F.C.C.R. 6867, 6870 (2001).

28. Stations’ ability to confirm or deny complairts’ assertions depends on the
existence of documentation and the recollectionstation personnel. Yet broadcasters are
no longer required to keep certain programming nécdhat might otherwise help with
indecency challenges. In re Retention by BroadcasteProgram Recordings, 19 F.C.C.R.
12626, 12628 n. 9 (2004) (citation omitte8pe alsdill McConnell, New Rules for Risque
Business BROADCASTING & CABLE ON-LINE, March 4, 2002 at 5, http://www.broadcasting
cable.com/article/CA199409.html. Indeed, broadcastave often fired the very personnel
whose recollections would become relevant in sulseig FCC indecency proceedings.
Moreover, FCC delays increase the likelihood off sthanges and faded recollections. One
of the consistent problems plaguing FCC indecendpreement since the late 1980s is
delay. Action for Children’s Television v. F.C.CAGT IV), 59 F.3d 1249, 1254-56 (D.C.
Cir. 1995),cert. denied 516 U.S. 1072 (1996). The appeals process is latggthy. See
John Eggertorfacing Indecency Fines? Give Crigler A C&BROADCASTING& CABLE ON-
LINE, Feb. 16, 2004, at 13, http://www.broadcastingeabim /article/CA381573.html
(noting that rescission of fine for indecency agaikBOO(FM) Portland, Oregon, for airing
Sarah Jones rap soigur Revolutioriook two years).

29. SeeComplaints Regarding Various Television Broadc&tween February 2,
2002 and March 8, 2005, 21 F.C.C.R. 2664 (2006%ated in part In re Complaints
Regarding Various Television Broadcasts Betweerngel 2, 2002 and March 8, 2005, 21
F.C.C.R. 13299 (2006yacated and remandeBox v. FCC, 489 F.3d 444 (2d Cir. 2007).

30. An overview of the Commission’s recent indexe decisions suggests that the
following factors have developed presumptive weigtertain expletives, nudity, sex
involving children/teenagers, whether the prograngiiestion is marketed for viewing by
families with children and is the kind of show imiah indecency would be unexpected, and
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“fleeting use” exception, an apparent reduction in the mitigagiffect of
programming merit, increased skepticism toward claims of awsne
reporting” exception or reliance on innuendo, refusal to excuse live
programming and lack of broadcaster control for accidental ambgc use

of full program context for inculpation rather than exculpatiorinathe
past, and reliance on broadcasters’ failure to make fulbisshnology to
block indecency as evidence of willful violatidh.

In sum, looking at the post-2003 indecency policy overall permits us
to see a veritable mosaic of changes—some large and otheks-tmaalas
a whole pose significantly greater burdens on broadcasters thahedore
in the history of broadcast indecency regulation. Yet nonehebet
developments is even adverted to in Chairman Martin's remé&en
more startlingly, the Chairman consistently refers to theillatign of
“inappropriate” speech rather than speaking of indec&rdyappropriate”
speech potentially covers far more expressive ground than mere indecency.

Instead of addressing the specifics of the Commission’s enhanced
indecency regime, the Chairman purports to ground regulation on
moderation. He characterizes government intervention“ascand best”
solution avoidable by voluntary efforts on the parts of both pasamis
broadcaster§ What is this rhetoric of moderation designed to achieve,
especially against a backdrop of aggressive indecency emient@
Certainly, its effect is to distract from questions aboutttdreor not this
particular set of strengthened rules is appropriate, moderate, or
commensurate. It also means that the Chairman’s calls faregelation
on the part of broadcasters are made against a regulatory dyaciddose
coercive effects may be insufficiently transparent.

It is true that the recent Second Circuit decisionFox v. FCC
striking down the Commission’s new “fleeting expletives” pplimts into
guestion the continued viability of the agency’s presumption tleabithe
expletives “fuck” and “shit” would be indecent and profdheYet it is
unlikely that the entire FCC indecency regulatory regiménijeopardy,
given prior precederit. This means that much of what has been described

whether the program used sexual expression as &owsnficit audience participation.

31. See generallyevi, supranote 23.

32. Martin, et al.supranote 1, at 2.

33. Id. at 3.

34. Fox Television Stations, Inc. v. FCC, 489d~434, 461 (2d Cir.2007petition for
certiorari filed, 76 U.S.L.W. 3255 (Nov. 1, 2007).

35. Admittedly, some of the language in tRex majority’s dicta regarding the
constitutionality of the FCC's fleeting expletivgmlicy change could be read more
expansively. This is one of the government’'s majoimts in its petition for certiorari.
Petition for a Writ of Certiorari, Fox v. FCC, 200VL 3231567 at *28-30 (Nov. 1, 2007).



Number 1] ENHANCING AGENCY POWER 27

above as the mosaic of enhanced indecency enforcement witunb
guide Commission behavior without being subjected to public debate.
Chairman Matrtin’s remarks highlight that problem.

This has a predictably chilling effect on broadcasters.ofuts of
broadcaster self-censorship abound, despite Chairman Martansscbf
increased indecency on televisi§ithe most subtle chilling effect occurs
not when programs are cancelled, but when they are subjected to
overzealous editing by low-level station technicians deploying thgay
devices’’ These effects are likely to extend to political as w&elsexual or
profane speech, raising fundamental questions about government
interference with core First Amendment expreséiofihe FCC’s actions
have also shifted the locus of power between networks andatafili
potentially allowing for more local censorsHip.These effects are

36. For a compilation of reported instances df-cnsorship,see, e.g.Levi, supra
note 23, at 44See alsoFrank AhrensSix-figure Fines for Four-Letter Words Worry
Broadcasters Wash. Post, July 11, 2006 at AOdvailable at http://www.washington
post.com/wp-dyn/content/article/2006/07/10/AR200BI1245.html.

37. Seelacques SteinberBye on the F.C.C., TV and Radio Watch WpMl¥. TIMES,
May 10, 2004, at Al (describing the “dump” buttarda program director’s instructions to
technicians not to resist the urge to use it: “Ymill never be criticized for dumping
something that may not have needed to be dumpedGBd forbid we miss one and let it
slip up.”) When those decisions are made by tedctmsc following broadly-phrased
directions from management and aware that high-tebent has been fired for indecency,
logic compels the conclusion that they will errtbe side of cautiorSee generallyonathan
Rintels, Big Chill: How the FCC’s Indecency Decisions Stifleee Expression, Threaten
Quality Television and Harm America’s Childrefsppendix toBrief for Intervenor Center
for Creative Voices in Media at A-345, Fox Telewisi Stations, Inc. v. FCC, No. 06-
1760AG (2d Cir. Nov. 22, 2006) (describing chillireffect experienced by specific
members of the organization).

38. Recently, for example, Fox television persnattempting to comply with the
indecency rules cut away from a political statenreatie by an actress receiving an award
at the Emmys. Edward Wyaftox Explains Censorship of Actors at EmmisY. Times,
Sept. 18, 2007, http://www.nytimes.com/2007/09/t8/eelevision/18emmy.html.

Former FCC Chairman Reed Hundt has argued tlat-tBC’s new indecency
regime can be a powerful tool to intimidate broatess from taking positions critical of
government: the power to regulate indecency “actany believe, as an implicit threat
designed to discourage the news side of the efgctroedia to broadcast anything, even if
true, that would undercut the administration's méfdo obtain public opinion in favor of
their political purposes." Reed Hun&egulating Indecency: The Federal Communications
Commission's Threat to the First Amendm@005 DUke L. & TECH. Rev. 13 (2005) (“[t]he
federal government has, wittingly or not, obtaimed exercised sanctions that can be used
to encourage cooperation between private meanahiisping information and the political
purposes of government.”), http://www.law.duke.golwnhals/dltr/articles/2005d1tr0013
.html. Broadcasters concerned that the Commissinidcabuse its power by enforcing its
indecency rules to deter news departments fromillifodf their roles as government
watchdogs would likely censor themselves on batht#.

39. Chairman Martin’s remarks in 2005 make theésuc “I think they [the Commission]
need to clarify . . . that the broadcast affiliatesve the right to reject inappropriate
programming that the networks are providing[.]” iKeWlartin et al,supranote 1, at 3See
alsoLevi, supranote 23, at 46.
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significant. Chairman Martin’s contention that the Consiois is only
exercising its responsibility to enforce existing indecency rallesvs him
to avoid addressing the costs of the agency’s enhanced indecency regime.

[Il. INDECENCY ONCABLE—A PROPOSEDEND-RUN AROUND
REGULATORY LIMITS

Another noteworthy aspect of the Chairman’s comments concerns
indecency on cable. Since the beginning of his tenure at the helm,
Chairman Martin has called for an a la carte approach tprthesion of
cable to consumef8.This position is an implicit admission that regulating
indecency on broadcast stations alone is insufficient to addiress/erall
issue adequately. After all, much indecency is aired on cabiherrthan
over-the-air television and an effective solution must incliideot focus
on) cable. At the same time, Chairman Martin's solution—cergeon
cable’s method of distribution rather than regulating cable imdgce
directly—appears to come from an implicit recognition thatedalir
regulation of cable indecency would face significant if nauperable
constitutional hurdle$: The fundamental problem is that Chairman
Martin's attempt to deflect stringent constitutional seriby couching his
cable indecency measure as simply a pricing regulation—even if
doctrinally successful—may entail potentially major coststlier diversity
of cable speech overall.

Chairman Martin has advised cable operators of his view that
government & la carte mandates would easily survive judicialgfati

In the first place, it is far from clear that amyél of First Amendment
scrutiny would be applied to a requirement to urdieinfor payment
purposes, disparate video signals that compriseragrgmming
package. While the Constitution protects the righ$peak, it certainly

40. See, e.g. Remarks of FCC Chairman Kevin J. Martin, Natior@hble &
Telecommunications Association, Las Vegas, NV, Map007 (as prepared for delivery),
available at http://hraunfoss.fcc.gov/edocs_public/attachm®&@EC-272897A1.pdf; John
M. Higgins & P.J. Bednarskizongress and the FCC Turn Up the HEBROADCASTING &
CaBLE ON-LINE, Dec. 5, 2005, http://www.broadcastingcable.cotitley CA6288804.html.
The FCC issued a 2006 report supporting the viglili a la carte pricing and detailing the
flaws in the previous report. Further Report on tRackaging and Sale of Video
Programming Servs. to the Public, No. 04-207, 2006305873 (Feb. 9, 2006).

41. See, e.g., Robert Corn-ReveZan Broadcast Indecency Regulations Be Extended
to Cable Television and Satellite RadRD S.ILL. U.L.J. 243, 246-47 (2006); Christopher
Yoo, The Rise and Demise of the Technology-Specificoggprto the First Amendmel
GEo. L.J. 245 (2003).

42. See Remarks of FCC Chairman Kevin J. Martin, Nation&lable &
Telecommunications Association, Las Vegas, NV MayQ07 (as prepared for delivery),
http://hraunfoss.fcc.gov/edocs_public/attachmat@TE272897A1.pdf (“I do not believe
that requiring cable and satellite television pdevs to offer programming in a more a la
carte manner raises any substantial difficulty urtde First Amendment.”).
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doesn't protect a right to get paid for that speé&alen if, however, the

First Amendment were thought to apply to an a téeceegime, such a

regime does not on its face favor or disfavor paltéir types of speech

or impose a burden on speech based on a progrdeds or views. All

of the versions of a la carte would keep governnoeritof regulating

content directly while enabling consumers, inclgdiparents, to

receive the programming they want and believe t@eropriate for

their families??

At a minimum, however, one might reprise the argument made in
response to the Chairman by another participant in the 2005 colliguy:
a position supporting consumer ability to exclude offensive calalengis
does not necessarily entail, as a matter of logic, a reducfi charges for
the available tier as a whdotéMoreover, the economic viability of retail a
la carte is a contested question.

Apart from its viability as a policy matter, Chairman Madia la
carte proposals could be criticized as transparent and impgértais
attempts to end-run appropriate constitutional review. Itus that FCC
regulation has sometimes in the past sought to advance contedtguads
by deploying content-neutral structural regulations as proxieshanguch
regulations have been subjected to less searching constitusicnginy
than if they were directly content-based regulati8rut the use of a la

43. 1d.

44. If a consumer purchases a Cadillac but do¢svish to use the air conditioning,
s/he is able to turn it off, but the fact that sthay not plan on using the air conditioning
should not justify a government requirement to miieecar available in a model with a no
air conditioning if that is not what would be ecamioal for the manufacturer. Martin et al.,
supranote 1, at 28 (argument of Dr. Roger Pilon, TheoQastitute).

45. See, e.g.Thomas W. HazletGhedding Tiers for A la Carte? An Economic Analysis
of Cable TV Pricing5 J.TELECOMM. & HiGH TECH. L. 253 (2006); John Eggerto@able:

Fit to Be Untied? BROADCASTING & CABLE ON-LINE, Jan. 14, 2008, http://www.broad
castingcable.com/article/CA6522159.html; John EggerStudy: A la Carte Won't Work
BROADCASTING & CaABLE ON-LINE, June 4, 2007, http://www.broadcastingcable.com/
article/CA6448607.html; John Eggerto,CC Chairman Pushes Cable Choice Bill
BROADCASTING & CABLE ON-LINE, June 14, 2007, http://www.broadcastingcable.com
/article/CA6452175.html; Michael Grebigable a la Carte Still Half-BakedWired, July
14, 2004, http://www.wired.com/print/politics/lavews/2004/07/64203. An FCC study
commissioned under Chairman Powell concluded thatcarte would not be economically
viable, but a staff study commissioned by Chairrivéartin criticized the prior study and
pointed out the benefits of unbundlir§eeJohn EggertorPeer Review Supports Pro-a-la-
Carte FCC Study BROADCASTING & CABLE ON-LINE, Sept. 4, 2007, http://www.broad
castingcable.com/article/CA6475146.html. Chairmaartvi has consistently claimed that a
la carte would not reduce diversity in availablebleaprogramming.See, e.g.John
Eggerton,Martin: A la Carte Benefits DiversityBROADCASTING & CABLE ON-LINE, Aug.

22, 2007, http://www.broadcastingcable.com/artCh$471117.html. The Parents
Television Council has attempted to demonstraté tadle bills would be lowered if
consumers could choose their desired channels. BgbgartonPTC Launches Cable a la
Carte Calculator,BROADCASTING & CABLE ON-LINE, Sept. 25, 2007, http://www.broad
castingcable.com/article/CA6482733.html.

46. See, e.g.Christopher YooArchitectural Censorship and the FCZ8 S.CAL. L.
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carte as an indirect way to control the production of indecescy
distinguishable in important respects from previous instances of
“architectural censorship” by the CommissférMoreover, some scholars
have argued that content regulation by proxy is constitutionalljpling in
generaf?®

Contrary to the Chairman’s assurance, an a la carte risodesigned
to enlist the government’s help in suppressing one type of speecly. Ma
claim that niche channels are best sustainable by being bumifedther
more popular channefd. Without such bundling, it is argued, they are
likely to disappear. If that is true, then the effect of éade might well be
to assist those with the most conservative views to suppresat they
consider indecent for the rest of the viewing audience. Since consumers can
currently opt out of channels they do not wish to receive everbundled
system, the only additional benefit of an a la carte choice Inmomldd be
supposedly to reduce the cost of cable. Any such possible monetary savings
for consumers, however, would be counterbalanced by the significant
social cost of making programming unavailable even for those whawoul
wish to receive it.

Moreover, substitution of an & la carte model might well suppretss
only arguably indecent programming, but niche programming of &B.sor
Thus, if the effect of bundling is to enhance programming diyersien
business models such as a la carte cable would saciiiieesity across a
whole variety of areas on the single altar of decéhdhis is akin to
killing a gnat with a sledgehammer.

Rev. 669 (2005).

47. For example, the Commission’s traditionalhilb@ions on multiple ownership of
broadcast stations were justified on the ground ithdependent ownership was likely to
lead to diversity of viewpoints on the air. Whileetultimate goal sought by this kind of
structural regulation was robust and diverse exiwas—a content-related goal—reviewing
courts’ assessments of the regulation as structuea¢ arguably acceptable because no
content-based skews could be predicted and thdatemu was designed to result in an
increase rather than a decrease in overall expres$he situation might be significantly
different in the a la carte context if it is trues cable operators contend, that a la carte will
predictably reduce the availability of sexualizexpression. Thus, while the structural
regulations that have been characterized as “eathital censorship” were designed to open
the speech market, the design of Chairman Marinla carte initiative is arguably an
indirect attempt to circumscribe available speeebalise it would be considered offensive
by some part of the audience.

48. See, e.9g.Y00, supranote 46.

49. SeeJohn EggertonGreenwald Tries to ‘Outfox’ Fox News with Video tifken,
BROADCASTING & CABLE ON-LINE, Nov. 8, 2007, http://www.broadcastingcable.cotivkr
/CA6499102.html.

50. John Eggertorstudy: A la Carte Won't WorlBBROADCASTING & CABLE ON-LINE,
June 4, 2007, http://www.broadcastingcable.contlafCA6448607.html; John Eggerton,
Jackson: Martin’s 70/70 Finding ‘Deeply DisturbingBROADCASTING & CABLE ON-LINE,
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Whether Chairman Martin’s prediction about the constitutiynaf
mandated cable & la carte is in fact true or logicallypsilimg is also less
important than the effect it might well have on cable opesafbhere is
evidence that some cable operators have responded to ChairmarisMarti
la carte suggestions by experimenting with family tiers oymming*

As noted above, Chairman Martin has recently called for more aener
cable re-regulation on the ground that cable has reached tHeofeve
penetration that should trigger regulatory review under caljislation’?
Cable representatives characterize this initiativeras designed to serve
“an overarching agenda to impose & la carte on cabl@he threat of re-
regulation has been characterized as “regulatory blackmallltimately,
what cable companies will do over the longer term is likelgigpend both
on the economics of different distribution models and on political
considerations. Even though cable operators and economists argaéathat
carte at the retail level of the consumer is not economicalhyle, there is
some disagreement within the cable industry itself withandgto
unbundling at the wholesale levéICable operators’ responses will also be
influenced by the credibility of the Commission on the Hill. @main
Martin’s recent attempt to re-regulate cable has trgyecontroversy’
The cable industry’s characterization of this initiatae a tool to force
“voluntary” adoption of a la carte distribution could promote @ased
legislative skepticism toward a la carte. However, if thea in fact

Nov. 19, 2007, http://www.broadcastingcable.conbtCA6504165.html; John Eggerton
Civil-Rights Groups Slam Martin Over a la Car8BROADCASTING & CABLE ON-LINE, Aug.
22, 2007, http://lwww.broadcastingcable.com/artiche470890.html.

51. See, e.g.Associated Pres§able Industry to Offer More Family-Friendly Optgn
available athttp://www.firstamendmentcenter.org/news.aspx?61:8R.

52. See, e.g.John EggertonMartin Says FCC Has More Power to Regulate Cable
BROADCASTING & CABLE ON-LINE, Nov. 12, 2007, http://www.broadcastingcable.com
/article/CA6500063.html.

53. John EggertonRepublican Sens.: FCC May Be Overstepping Authority
BROADCASTING & CaABLE ON-LINE, Nov. 26, 2007, http://www.broadcastingcable.com/
article/CA6505171.html.

54. John EggertonMartin: FCC Doesn’'t Need Major ReformBROADCASTING &
CABLE ON-LINE, Jan. 15, 2008, http://www.broadcastingcable.caimle/CA6522942.html.

55. See, e.gJohn Eggerton-CC’s Copps Still Undecided on Mandatory Wholesale
la Carte BROADCASTING & CABLE ON-LINE, Jan. 29, 2008, http://www.broadcastingcable
.com/article/CA6526748.html.

56. The data on which Chairman Martin based hizvexhber 2007 call for cable
regulation were immediately challenged. John EggemReaction Pours In Over FCC's
70/70 Retreat BROADCASTING & CABLE ON-LINE, Nov. 28, 2007, http://www.broad
castingcable.com/article/CA6506147.html; John EggerFCC Meeting: Data Do Not
Establish 70/70 FindingBROADCASTING & CABLE ON-LINE, Nov. 27, 2007, http://www.
broadcastingcable.com/article/ CA6505784.html; J&lggerton,Cable: Fit to Be Untied?
BROADCASTING & CaABLE ON-LINE, Jan. 14, 2008, http://www.broadcastingcable.com/
article/CA6522159.htmlSee alsoEditorial, Curiouser and CuriouserBROADCASTING &
CABLE ON-LINE, Dec. 3, 2007, http://www.broadcastingcable.cotitla/ CA6508809.html.
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ultimately support the proposition that cable has achievedenty percent
subscription level, then the Commission will likely claim expahde
authority to re-regulate cablé. The final factor adding uncertainty to this
issue is that some cable subscribers have apparently commerotass
action lawsuit against major cable programmers and operatais)irg
that their refusal to offer cable channels except as bundled &n® ti
violates the antitrust rule§.

Ultimately, if cable companies “voluntarily” revise thelistribution
model in response to Chairman Martin’s urging, the change walte
judicial review. Similarly, if the Commission subjects calolenandatory a
la carte and courts accept the Chairman’s First Amendmguaiant, then
significant impoverishment in the availability to the publicadif sorts of
other niche programming might follow. Reduction of indecency would then
have been accomplished at the expense of other types of progranohing
considered socially harmful. On the other hand, if cable companies are
successful in their attempts to resist either “voluntamy’mandatory a la
carte, then indecency regulation will again be limited to treadzast
context. In a world in which distinctions between cable and broadcast are in
many ways chimerical and in which cable has experimented esligier
programming, continuing stringent enforcement of indecency rulessaga
broadcast stations would simply disadvantage broadcastersvigstdeir
regulatorily exempt competitors without significantly reducing the
availability of sexual content on television. This Response dogslaim
that a la carte will necessarily lead to the consequeahetedled above. It
simply argues that the Chairman’s failure to address the gitggimat a la
carte distribution could lead to either overbroad or underinclispeech
regulation is a significant omission.

V. EMPIRICAL CLAIMS AND CONSUMER RESPONSIVENESS

The final point about Chairman Martin’s remarks at the 2005 debate
is that his focus on consumer-responsiveness and his reliance oic@mpi
data to justify Commission action suggest an enhanced scope fatoegul
intervention and increased agency discretion.

Chairman Martin’s remarks characterize the Commission si@aply
responding to broadcaster behavior and public outrage. He citde to
significant increase in consumer complaints about indecencyastddies
claiming to prove an across-the-board increase in sexual cdyatmbn

57. SeeJohn EggertonCable: Fit to Be Untied?BROADCASTING & CABLE ON-LINE,
Jan. 14, 2008, http://www.broadcastingcable.comlat€CA6522159.html.

58. John EggertorViewers File Suit Over BundlindBROADCASTING & CABLE ON-
LINE, Sept. 24, 2007, http://www.broadcastingcable.eoticle/ CA6480856.html.
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television and on radiv. This is the story of an FCC drafted by consumers
to regulate in response to broadcasters’ own decisions taca@rasingly
offensive programming. By clothing itself in purportedly objeeti
evidence of need, the Commission thus appeals to socially caiserva
viewers while subjecting liberal critiques to an empirical litress.

Moreover, Chairman Martin’s emphasis on consumer-responsiveness
may well contain the seeds of an argument in support of regulatonire
the face of claims that the agency has not demonstrated the dfa
broadcast indecency to children. There are those who think thairtieat
Supreme Court would be likely to require more direct evidefiderm to
children in order to justify indecency regulation grounded on thegtion
of children. Query whether Chairman Martin’'s consumer-respamssse
rationale, implicitly grounded on the pervasiveness of the eléctnoedia,
is intended to generate an evidence-based alternative tédgpiadtiection
rationale with weaker evidentiary support.

Specifically, the Chairman’s emphasis on consumer-responsiveness
suggests the possibility of a reframed pervasiveness raitralegulating
indecency. One way of reading the Chairman’s position is thed thea
market failure associated with the now-pervasive electnmgidia. To the
extent that the market is providing the indecent mater&l sbme of the
public desires, the advertising-supported nature of broadcasstetewill
lead to an over-weighting of the programming desires of ceviaimer
demographics. Other segments of the public will therefore hecdad to
negative externalities. Thus, Commission action in response to the
concerns of those under-represented market participants is grglabto
structural regulation to correct market failure.

However, both consumer responsiveness arguments and evidence-
based regulatory justifications of these kinds are problemaltic prior
indecency analyses, the number of consumer complaints hagymadf
centrally as the trigger for Commission action. ChairmartiNlareliance
on complaints as justifying FCC action is in some tension \lin
Commission’s long-articulated substantive position that it doesely on

59. Kevin Martin et alExpansion of Indecency Regulatid®d0 Fep. Comm. L.J. 1, 4
(2007) (citing to Kaiser Family Foundation and PResearch Center reports and Time
magazine survey3$ee als®Brief for Amicus Curiae Parents Television Couratill0, Fox
Television Stations Inc. v. FCC, No. 06-1706 (2d.d@ec. 12, 2006)available at
http://www.parentstv.org  /PTC/fcc/images/PA-38-2imd@hicus.Brief.pdf;  Alessandra
Stanley,The TV Watch: It's a Fact of Life: Prime-Time Shofwe Getting SexierN.Y.
TIMES, Feb. 5, 2003, at E1, available at
http://query.nytimes.com/gst/fullpage.html?res=9EODD1E38F936A35751
C0A9659C8B63 (describing increasing explicitnessedévision programming and study
supporting that conclusion).
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audience reaction data in its assessment of whether a sexuzlotefs
patently offensive.

Moreover, Chairman Martin’'s empirical claims are also stibje
critique on their own grounds. For example, Chairman Martin nowhere
addresses the fact that virtually all of the indecency cantplaince 2003
have been instigated by certain private interest groups suttte&arents
Television Council (“PTC”f° He ignores arguments that would challenge
the appropriateness of the FCC initiating its public-regarcegglations at
the behest of a particular interest group with a particadganda and an
arguably ideologically homogeneous membership Bade. addition, the
meaning attributable to the increase in indecency complaéntsidre
contested than Chairman Martin’s remarks would suggest. €laave
been made, for example, that the apparent increase in the nomber
indecency complaints before the Commission after 2003 is in pariodue
changes in the way in which the agency counted complaints rédeora
members of one organizati6hThis could give a misleading impression

60. As noted above, virtually all the complaintseived by the Commission in 2003
were generated by the Parents Television CouneithkBrown & Adam Candeulf,he Law
and Economics of Wardrobe Malfunctjop005 B.Y.U.L. Rev. 1463, 1464-65 & n. 8
(2005) (citing to an FCC estimate obtained by Mesiek attributing 99.9 percent of
indecency complaints in 2003 to the PTEge alscClay CalvertBono, The Culture Wars,
and a Profane Decision: The FCC's Reversal of Ceuns Indecency Determinations and
its New Path on Profanity28 $ATTLE U. L. REv. 61, 70-88 (2004); Michael J. Cohen,
Have You No Sense of Decency? An Examination diffeets of Traditional Values and
Family-Oriented Organizations on Twenty-First CegytlBroadcast Indecency Standayds
30 SETONHALL LEGIS J. 113, 129-34 (2005).

The PTC has been continuing its vigilance regeydielevision indecency.
Recently, the group focused on an interviewee’'s ofen expletive (for which she
immediately apologized) on a morning news progrdain EggertonPTC Complains to
FCC About Keaton’'s GMA F-BomiBroaDCASTING & CaBLE ON-LINE, Jan. 16, 2008,
http://www.broadcastingcable.com/article/ CA65230&®I; John EggertoriWhat Happens
in NBC'’s Las Vegas Stays on PTC’'s AgerBROADCASTING & CaBLE ON-LINE, Dec. 14,
2007, http://www.broadcastingcable.com/article/CABS71.html.

61. For articles making similar arguments, seg, €alvertBono, The Culture Wars,
and a Profane Decision: The FCC's Reversal of Ceuns Indecency Determinations and
its New Path on Profanity28 $ATTLE U. L. Rev. 61, 70-88 (2004); Michael J. Cohen,
Have You No Sense of Decency? An Examination diffeets of Traditional Values and
Family-Oriented Organizations on Twenty-First CegytlBroadcast Indecency Standayds
30 SETONHALL LEGIS J. 113, 129-34 (2005).

62. See, e.g.,Michael Botein & Dariusz AdamskiThe FCC’'s New Indecency
Enforcement Policy and Its European CounterpartsCautionary Tale 15MEDIA L. &
PoL'y 7, 17-18 (2005); John EggertoACLU Rep Calls Smut Actions “Ridiculqus
BROADCASTING & CABLE ON-LINE, March 30, 2006, http://www.broadcastingcable.com
/article/CA6320491.html; Frank Ricihe Great Indecency Hoai.Y. TIMES, Nov. 28,
2004, at 1; StaffPTC Drives Spike in Smut GripeBROADCASTING & CABLE ON-LINE,
Nov. 14, 2005, at 12, http://www.broadcastingcatam/article/ CA6283286.htmBee also,
ADAM THIERER, THE PROGRESS AND FREEDOM FOUNDATION EXAMINING THE FCC's
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about public concern about indecency. Moreover, the Commission’s
method of counting indecency complaints suffers from methodological
problems that permit double countifigSome of the complaints have also
demonstrably been by people who did not see or hear the programming in
questior®® In addition, while some programs have generated very
significant numbers of public complaints, others have®hoEinally, the
Commission’s current data suggest that there has been a csighifi
downturn in the number of indecency complaffitdhe difficulty of
relying on complaint data to justify regulation, however, is thatagency
does not then use a decline in such complaints to justify a iewluaft
regulation. Rather, the consumer-responsiveness argument is used in
remarks like those of Chairman Martin as a one-way raf¢het.

As for the studies relied upon by Chairman Martin, the empidatd
are arguably more complex than the Chairman’s remarks sifgest

COMPLAINT-DRIVEN BROADCAST INDECENCY ENFORCEMENTPROCESS5-9 (November 2005),
available athttp://www.pff.org. Reply Brief of Petitioners CBSorporation, et al. at 15 &
n.6, CBS Corporation v. FCC, No. 06-3575 (3d Can.J8, 2007); Brief of Amicus Curiae
Center for Democracy & Technology and Adam ThieSamior Fellow with the Progress &
Freedom Foundation (“PFF") and the Director of FEenter for Digital Media Freedom
at 3-8, CBS Corporation v. FCC, No. 06-3575 (3d @an. 8, 2007). There have also been
charges that the agency has double-counted somgaiois.|d.

63. Brief of Amicus Curiae Center for DemocracyT&chnology and Adam Thierer,
supranote 62, at 3-8.

64. See, e.g.Opposition to Notice of Apparent Liability for Feiture, Complaints
Against Various Licensees Regarding their Broadadsthe Fox Television Network
Program “Married by America” on April 7, 2003, Fido. EB-03-IH-0162 (Dec. 3, 2004),
available athttp://www.fcc.gov/eb/broadcast/Plead.hti®ke alscComments of the Center
for Creative Voices in Media, Complaints RegardiMgrious Television Broadcasts
Between February 2, 2002 and March 8, 2005 at EXC(Sept. 21, 2006 vailable at
http://www.fcc.gov/DA06-1739/ccvm.pdfCf. Omnibus Remand OrdeRl F.C.C.R. at
13328-29 1 75 (dismissing indecency finding agaM¥PD Blue because complaints not
made by viewers residing in markets in which conmgld-of programs aired outside of safe
harbor).

65. For example, FoxMarried by Americagenerated less than 160 complaints.
Married by Americal9 F.C.C.R. 20191 | 2 (2004).

66. See, e.g.John Eggertoni-CC: Obscenity and Indecency Complaints Way Down
BROADCASTING & CABLE ON-LINE, Jan. 17, 2008, http://www.broadcastingcable.cdiola
/CAB6523389.html; FCC News Release, Quarterly Rapont Informal Consumer Inquiries
and Complaints Release, Jan. 14, 2@¥8jlable atwww.fcc.gov.

67. One might respond that the reduction in campd is simply evidence that the
strengthened regulatory regime is working as intendHowever, a reduction in
complaints—particularly over time—could also be btitable to a reduction in public
concern about indecency on the air. The Chairmaaliance on complaint data provides no
way to distinguish between the two situations.

68. For example, although the Kaiser Family Fatioth 2005 study referred to by
Chairman Martin does conclude that there has beernnerease in sexual scenes on
television, the study also notes that talk aboutis€ar more common than depictions of
sexual behavior. Regulable indecency, howevemnigdd to patently offensive descriptions
or depictions of sexual or excretory material. ¢idition, the Kaiser study finds that most
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Recently, the Martin FCC has been criticized for the Chairnmasssrtedly
selective and result-oriented reliance on stutfied/hile this Response
does not claim either that this criticism is accurat¢hat it is relevant to
the Chairman’s use of data in indecency discussions, it is iamgdd note
that empirical data—particularly about contested social $ssineed to be
subjected to searching inquiry before they can properly be usdieas
justification for policy change. Even the Time magazine podidcby the
Chairman reflects significant public disagreement on the sksex in the
media and indicates that less than a majority of Americanddacall for
banning sexual content on televisiGnA 2007 survey concludes that
although “two-thirds [of parents] say they arery concerned about the
amount of inappropriate content children in this country are exposed.t

depictions of sex on television have very low levef explicitness. Despite its finding of
increased sexual content on television, the stiyvs that portrayals of intercourse were
down in 2004-2005 from a high in 2001-2002. Alsixteen percent of talk about sex
concerned sex-related crimes. As for sexual bemavibe study found that nineteen percent
of such behaviors consisted of “physical flirtinghd fifty-three percent of “passionate
kissing.” See generalyReport, Sex on TV 4, http://www.kff.org/entmedia@B.cfm (last
visited Feb. 27, 2008). A subsequent study of pubttitudes by the same organization
indicates that although many survey respondentsdsthat they were very concerned about
the availability of sexual content in the mediagngicant numbers also expressed
confidence in their level of control over theirlchen’s television viewing.

As for the Pew Research Center study of viewetstudes toward indecency
enforcement relied on by Chairman Martin, the stumbncludes that Americans are
ambivalent about the government’s role in curbieg, sviolence and indecency in the
entertainment media. Although the study finds tbewenty-five percent of respondents
favor tighter enforcement of government indecendgs during hours when children may
be watching, and although sixty-eight percent belithat seeing so much sex and violence
on TV gives children the wrong idea about what éseptable in society, the study
concludes that respondents “have doubts aboutftbetieeness of government action, and
believe that public pressure in the form of compkiand boycotts is a better way of dealing
with the problem.” The Pew Research Center for Reeple and the PresSupport for
Tougher Indecency Measures, But Worries About Gorent IntrusivenessApril 19,
2005, available at http://people-press.org/reports/display.php3?RépeR41. The study
also finds a “significant generation gap, both fiit@es toward government regulation and
in opinions about what constitutes offensive cottdd.

69. See, e.qg. John Eggerton,NCTA's McSlarrow: Martin FCC Is Broken
BROADCASTING & CaABLE ON-LINE, Nov. 14, 2007, http://www.broadcastingcable.com/
article/CA6501258.html.

70. Tara ReganAmericans: Too Much Sex and Violence on TV - BueBGunent
Over-reacted to Janet Jackson "MalfunctiorS5RBI Survey,available at http://www.
srbi.com/time_poll_tv.html (linking to Time Magaw/SRBI — March 15-17, 2005 Survey
questions and results). For example, forty-fivecpat of the survey respondents do not
believe that there is too much “explicit sexual temt, such as nudity” on broadcast
television, fifty-six percent of the respondentsrevaot “personally offended” by “cursing
and sexual language” on television (as opposedry-fwo percent who were), and fifty-
nine percent of the respondents were not “perspdiended” by “explicit sexual content,
such as nudity,” on television (as compared taythdight percent who were so offended).
Id. See alsoNew FCC Indecency Amendments Failly 13, 2007, http://www.fmgb.com.
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the majority of parents see inappropriate media primarily assoenelse’s
problem: only one in five (twenty percent) say thewn children are
seeing “a lot” of inappropriate conterit.”To the extent that the data show
satisfaction by parents who use the V-cHipncreased use of blocking
mechanisms could further limit the significance of Chairdantin’s 2005
data. Of course, the underlying question remains whether consumer
complaint data reflecting significant ambivalence about ticogar social
issue should properly be used to advance policy developments favoring one
position rather than the other.

Finally, questions beyond the scope of this Response can be raised
about the constitutional viability of the turn to consumer-responssgeae
a rationale for direct content regulation. The Supreme Couwst dm
numerous occasions characterized the protection of childrera as
compelling governmental interest. By contrast, the attempgteeahat the
strictest level of scrutiny should not be applied to content-bapedch
regulation appears to require significant shifts in currerst Aimendment
doctrine.

Ultimately, the conclusion to be drawn from the three obsemnsiin
this Responseis that Chairman Martin’s remarks—albeit robed in
references to moderation, to the difficulties of deciding indeceasgs,
and to the likelihood that government could well err if it rated®—are
designed not to justify regulatory modesty, but to reinforce Cosmoms
power, whether wielded directly or used to induce “voluntary” reguofa
compliance. Despite the limbo in which the Second Circuit hagglde
Commission’s “fleeting expletive” policy, it would be foolighignore this
FCC’'s commitment both to broadening its regulatory footprint in the
indecency area and to increasing its power to influence the media landscape
overall.

71. See, e.g.Kaiser Family FoundatiorRarents, Children & Media: A Kaiser Family
Foundation Survewnt 1 (June 2007), http://www.kff.org/entmedia/7@38.. Two-thirds of
parents claim they closely monitor their childremedia useSee also idat 10; Calvert,
supranote 8, at 10.

72. Kaiser Family Foundatiosupranote 71, at 10.

73. See, e.gKevin Martin et alsupranote 1, at 2.



