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FUNDING WARS: THE HIDDEN ROLE OF THE SUPREME COURT

By
Nancy Staudt”™

INTRODUCTION

Since 1900, the United States has spent twenty-seven years engaged in seven
major wars.! Wartime activities, of course, require extensive military planning,
preparation, and readiness, but they are also expensive endeavors often calling for
extreme fiscal measures to assure success on the battlefield> Unlike military
strategizing, which is left primarily to the defense experts, every branch of the federal
government is able to play a role in funding the nation’s defense operations. While many
scholars have documented just how the elected branches of government deal with the
financial problems that arise in times of international crisis,” the extant literature has
completely ignored the role of the judiciary.

This gap in the literature is both surprising and unfortunate. Federal courts’
wartime dockets are filled with economic disputes that implicate the financial well-being
of the nation; litigants routinely seek monetary payments or recoveries from the
government in disputes primarily involving taxation, but also in the context of contracts,
torts, takings, patent infringement, and so forth. Moreover, oral arguments and party
briefs are replete with references to the on-going wartime activities implying that foreign
crises should affect judicial outcomes,” and judges, themselves, have suggested that they
have a role to play in assuring that private citizens on the “home front” contribute their
money and profits to the military efforts abroad.’®

The judges are not wrong. Billions of dollars are saved annually through the
work of government lawyers defending the public fisc in lawsuits involving monetary
claims against the government. Numerous government documents and reports indicate
that plaintiffs’ court filings “expose the government to potentially staggering losses,”
and to avoid these losses government lawyers routinely “mount a strong defense against
unwarranted and exaggerated claims to ensure that only those claims with merit under the

" This essay is part of a larger book project entitled How the Law Funds Wars: The Hidden Role of the
American Judiciary, forthcoming University of Chicago press.

™ Class of 1940 Professor of Law, Northwestern University Law School.

! These wars include WWI, WWII, the Korean War, the Vietnam War, the Gulf War, the Afghanistan War,
and the Iraq War.

% The seven major wars have, to date, cost the government over $5 trillion dollars.

3 See, e.g., Bank, Stark and Thorndike 2008

* Department of Justice, FY 2002 Performance and Accountability Report at 20 (noting that contract
claims, allegations of government misconduct, claims of patent infringement and the like expose the
zsgovernment to huge revenue losses).

®See, e.g., Lichter v. United States, 334 U.S. 742 (1948)).
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law are paid.”” In the tax context alone, historical data indicate that taxpayers annually
challenge nearly a $1 billion in taxes, and government lawyers, on average, manage to
collect and retain more than two-thirds of the amounts challenged. As repeatedly noted
by the Justice Department: defending the tax laws in federal court, as well as the other
civil matters that involve monetary claims against the government, is necessary not only
to protect the federal fisc but to “ensure an adequate flow of revenue to the Government
to fund its operations.” These operations, of course, often include responding to threats
and dangers posed by foreign nations, groups, and individuals.

The judiciary’s role in funding wartime activities, then, stems from its power
found in Article III of the Constitution to decide the cases and controversies that show up
on its docket. Specifically, as federal judges’ propensity to issue pro-government rulings
in economically important cases increases, the expected revenue to the federal fisc also
increases. The key question, of course, is not whether judges have the power to augment
the size of the federal budget—they clearly do—but whether the judges use this power in
times of crisis to help the nation fend off foreign threats.

To answer this question, | outline a crisis and signaling theory of jurisprudence,
which suggests that federal judges will seek to redirect money from private individuals
and entities to the government in times of a national emergency. Under the theory,
federal judges, like citizens and policymakers generally, are assumed to prefer national
safety and security to conditions plagued by risk and danger. The theory also assumes
that judges are rational and thus will not hesitate to behave in a manner that promotes
their own interests (along with those of the country as a whole) in the decision-making
process. Because protecting the nation is costly and these costs tend to spike in times of
sudden and unexpected emergencies, such as major wars, the crisis component of the
theory posits that judges will decide cases in a manner that augments the size of the
federal budget in the effort to assure the nation’s success in dealing with the issues at
hand. Judges, however, are unlikely to view all foreign threats as identical in terms of
funding needs; instead they will look to evidence indicating that the elected branches of
government need assistance from the courts in order to raise the revenue necessary to
address the nation’s perils. This is where the signaling component of the theory comes in
to play: judges will not only look to declarations of war, congressional resolutions, or
decisions to deploy troops, but will look to objective measures of costs—Ilevels of
defense spending—in order to assess whether the government is in urgent need of
immediate and additional revenue to keep the nation out of harm's way.

That the theory suggests federal judges will use their power to support the
government in times of crisis does not mean, of course, that judges in fact do decide cases
in a manner that is consistent with the predictions of the model. Accordingly, to assess
the empirical implications of the theory, I conduct an investigation of U.S. Supreme
Court taxation cases decided between the years 1913 and 2008. In the future, I plan to
expand the study to federal district and appellate courts and to a variety of different legal

" Department of Justice, FY 2002 Performance and Accountability Report at 20.
¥ Dept. of Justice, 2002 Performance and Accountability Report, at 102.
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contexts given that the theory suggests federal judges at all levels of the hierarchy will
modify their behavior in an effort to keep the nation safe, and that we should expect to
observe this behavior in a wide variety of economic contexts beyond taxation. In light of
the relative decision-making freedom of Supreme Court justices vis-a-vis lower court
judges along with the obvious importance of taxation for the federal fisc, however, |
consider this preliminary foray into the larger question of whether foreign crises affect
federal judging to be a useful place to begin the study.

This essay proceeds as follows. Section I outlines the crisis and signaling theory
of judicial decision-making, and explores how this theory differs from the two other
major theories of the judiciary, the legal and political models. Section II addresses the
practical question of whether federal courts—even if they seek to offer funding assistance
to the federal government in times of crisis—are in a position to do so. Specifically, I
seek to understand the possible effects of court decisions on the federal budget by
exploring the lower and upper bounds of the fiscal value of the cases decided. Section III
outlines my data collection procedures for investigating the effects, if any, that foreign
crises have on judicial decision-making as well as the statistical models that I use to
identify these effects. Section IV presents my preliminary empirical results. I find that
Supreme Court justices do consider perceived threats to national safety and security in
their decision-making process. My results suggest that the Court assesses the existence
of national threats, and thus the financial needs of the government in times of crisis, by
looking a variety of different signals: official declarations of war, levels of defense
spending, and, surprisingly, popular opinion with respect to military activities. Other
signals, such as congressional resolutions expressing support for the President in
exercising his war powers and the deployment of troops appear to play little role in the
Court’s decision-making process. Section V explores additional work that I plan to
undertake in order to investigate further the theory and findings presented here.

Before turning the substance of this essay, I would like to briefly note that
understanding how and why crisis conditions affect the judiciary is worthwhile for both
scholars and policymakers. The extant scholarly literature on wartime funding has long
focused on Congress’ and the President’s role in raising revenue, but the evidence
presented here suggests that federal courts also have an important role to play in the
budgetary process. Moreover, the scholarly literature on courts has long suggested that
legal, political, and institutional theories best explain judicial behavior, but this study
suggests these established theories fall short when the nation faces crisis situations. More
specifically, the conventional legal, political, and institutional theories privilege micro-
level factors associated with individual legal and political preferences, but the crisis and
signaling theory implies that macro-level factors beyond the courts’ control (i.e.
international crises) have a strong role to play in shaping the judicial decision-making
process. If foreign crises do affect federal courts in a systematic fashion, as I suggest
they do, then the current scholarly understanding of the judicial system and the means by
which federal judges reach their decisions may need serious revision. Finally, because
federal courts decide hundreds of cases involving important economic issues in times of
crisis, it is possible that their decisions facilitate—or frustrate—the military policies
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pursued by the other branches of government; understanding and adjusting for this
possible affect is crucial if Congress and the President hope to implement successful
national policy.

1. JUDGING IN TIMES OF FOREIGN CRISES: A THEORETICAL PERSPECTIVE
A. The Crisis and Signaling Theory

The crisis and signaling theory of jurisprudence begins with a straightforward
claim about individuals appointed to the federal bench: judges, like virtually all
policymakers and citizens, prefer periods of national peace and security to those plagued
by turmoil and danger. Perhaps this preference emerges from judges’ role in the
development of law and policy, their privileged status in the prevailing institutional
framework, or simply because they are individuals who care very much about their own
safety and that of their families. The theory does not seek to explain why federal judges
prefer peaceful conditions over those beset by risks and threats, rather the point is more
fundamental: judges gain utility from certain states of affairs and suffer disutility from
others.

The crisis and signaling theory of the judiciary, of course, does not stop with the
simple conjecture that high levels of judicial utility correlate with national peace and
security. Rather the theory also posits that judges are rational and thus will act in a
manner that advances their interests and preferences through the judicial decision-making
process. Specifically, the theory suggests that members of the federal judiciary will seek
to protect national security by deciding cases in a manner that enables the nation to
respond successfully to the threats and dangers that emerge. Rational judges will do this
in all contexts, but for purposes of this discussion, I focus on the courts’ propensity to use
their (largely hidden) financial powers to support the government in times national crisis.

Judges, of course, have no formal role to play in addressing foreign threats or in
strategizing how best to protect the nation’s interests in periods of crisis. Indeed, the U.S.
Constitution explicitly grants these powers to the elected branches of government, but is
completely silent with respect to any possible role for the judiciary. Article I of the
Constitution grants Congress the power “to declare War” as well as to “raise and support
armies,” Article II provides that the President “shall be the Commander in Chief of the
Army and Navy,”'” but nowhere do the Framers set out a wartime role for any member of
the federal judiciary, Supreme Court or otherwise. The fact that the judges have no
formal constitutional wartime powers does not, however, lead inexorably to the
conclusion that federal courts have no role to play in addressing issues of national
importance in times of times crisis. While it is certainly true that judges cannot declare
wars, deploy troops, interrogate suspects, or adopt rules and regulations that help fund
these operations, they are in a position to facilitate these activities by virtue of their

 U.S. CONST. ART. L, § 8.
"U.S. CONST. ART. 11, §§ 1,2.
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power under Article III of the Constitution, to hear and decide cases and controversies.
Because litigants routinely challenge wartime decisions made by the elected branches of
government in federal court, judges have the authority to review the war powers as
exercised by Congress and the President and thus (albeit indirectly) have a significant
affect on wartime strategizing.

Many of the well-known wartime cases brought into court have involved
government taking and civil rights issues, such as The Prize Cases,"" Korematsu v.
United States,’” Youngstown Sheet & Steel v. Sawyer,"> Boumediene v. Bush'’, but
numerous, lesser known cases have involved federal tax provisions adopted to fund the
on-going wartime activities, including as Licheter v. U.S. and Jarekci v. G.D. Searle. In
each of these cases, the justices were placed into a position of deciding the legality of the
wartime strategy deemed necessary to protect the nation from outside threats. A pro-
government ruling, of course, would provide support for Congress and the President
while one that went against the government’s legal position would establish roadblocks to
the on-going military effort. Under the crisis component of the theory, we should expect
judges, on average, to rule more often in favor of the government than against it—acting
in this manner promotes in the interests and preferences of judges, while failing to do
undermines them.

Importantly, this theory of decision-making goes well-beyond cases involving
controversies that explicitly challenge wartime decisions, such as those named
immediately above. The crisis component of the theory posits that judges will use their
power to support the government in all crisis contexts, irrespective of the nature of the
case involved. Thus if judges believe the federal government is urgently in need of a
funding boost to successfully address the emergency situation, it would be rational to
decide all economically important cases in a manner that redirects revenue from private
individuals and entities to the federal fisc. Put most directly, the theory encompasses
decision-making across the entire docket and not only cases addressing wartime issues.
To give just one example: cases that involve tax laws adopted in peacetime and that are
likely, by all accounts, to go in favor of the taxpayer if decided during peacetime may go
in favor of the government simply because they are litigated (by sheer accident) in a
period of a national crisis.

One explanation for why the courts will defer to and accommodate the federal
government in times of crisis is suggested by the Framers, themselves: elected officials
of government have the knowledge, the expertise, and the skill to make informed
decisions with respect to foreign threats and national security. Congress and the
President, in short, are well-positioned to decided whether to go to war, how to fund the
war, and, ultimately, how to win the war, and thus their choices must be respected if the
nation is to be secure from outside threats. The justices, experts in constitutional law and

67 U.S. 634 (1863) (presidential wartime powers)

12323 U.S. 214 (1944) (Japanese internment camps)

13343 U.S. 579 (9152) (presidential power to seize steel mils during strike to ensure wartime production)
" Docket No. 06-1195 (constitutionality of Military Detainee Teatment Act of 2006).
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statutory interpretation, are not in a position to second-guess the decisions made in times
of crisis and thus are able to maximize their preferences—their safety and the safety of
the nation—by stepping aside to allow the elected branches of government to do their job
effectively.

Information and expertise asymmetries are only part of the explanation, however,
for why judges take account of national emergencies in the decision-making process.
These important distinctions between the elected branches of government and the
judiciary are sufficient to motivate a rational judge to avoid interfering with Congress and
the President—to adopt a position of deference when litigants challenge government
decisions made to protect the nation in times of crisis. But as noted above, the theory
suggests judges will not only defer to the government in these controversies, but they will
actively support the government in all cases that emerge onto their dockets. The courts,
in effect, will proactively search for cases that may not directly involve foreign affairs,
but if decided in favor of the government will nevertheless support its operations. Thus
in addition to recognizing their lack of information and expertise on military issues,
judges have an affirmative preference for peace and security and this means they will not
only step out of the way when the elected branches act in the nation’s interest, they will
search for additional mechanisms that will operate to keep the nation safe. In short, the
theory posits that judges who fail to use their power to the fullest extent possible (i.e. fail
to consider the benefits associated with pro-government decisions in all contexts)
needlessly undermine their own interest in peace and security.

At times, the justices themselves have expressed agreement with this view of their
role in wartime policymaking. In Hirabayashi v. United States, for example, the Court
wrote that the federal government’s “power to wage war is the power to wage war
successfully,” suggesting that the justices must promote the interest of the other two
branches of government as they seek to execute a successful military strategy.”
Similarly, in Licheter v. U.S., Justice Burton noted that often extreme economic polices
are necessary in times of war and the justices should not second-guess congressional
strategies. In Burton’s words, “In total war it is necessary that a civilian make sacrifices
of his property and profits with at least the same fortitude as that with which a drafted
soldier makes his traditional sacrifices of comfort, security, and life itself. . . . In war,
both the raising and the support of the armed forces are essential and legitimate acts of
Congress.”'® Finally, Justice Jackson has argued that for the Court to interfere with the
strategies of the elected branches of government during wartime is to interpret the
Framers as having placed a higher priority on individual rights and interests than
protecting the security and viability of the nation as a whole. This Jackson argued is akin
to a “suicide pact” which cannot be what the Framer’s had in mind when they created the
judiciary as the third branch of government exercising oversight of wartime actions."’

15 Hirabayshi v. United States, 320 U.S. 81 (1943); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S.
579 (1952).

19334 U.S. 742 (1948).

7 Terminiello v. Chicago, 337 U.S. 1, 37 (1949) (Jackson, J. dissenting).
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The crisis component of the decision-making theory is grounded, then, in the idea
that judges gain utility from conditions of peace and security and at the same time
recognize that they have neither the knowledge nor the skill to become usefully involved
in managing the details of crisis situations. The most the courts are able to do is sanction
specific military policies adopted by the elected branches of government and challenged
in court, and at the same time adopt a general pro-government position in cases that
implicate the federal fisc, thereby assuring the government has the necessary resources to
succeed in its military endeavors.

The crisis theory of jurisprudence raises the question of how judges will know
when the federal government needs revenue beyond the expected level obtained through
the routine decision-making process to assure the nation successfully fends off foreign
threats. Federal courts, as noted above, are not comprised of military experts nor are they
routinely informed of major foreign policy issues or potential threats to national interest.
Indeed, even the elected branches of government are often unable to predict when foreign
affairs will become a national priority due to perceived threats and dangers. Judges, of
course, are not in a position to identify foreign threats or predict when they will emerge,
but they are able to look to signals that indicate the nation is at risk and that a funding
emergency may be on the horizon.

There are several different types of evidence that judges could feasibly consider,
but only one objectively suggests that the crisis is likely to require a funding boost from
federal courts—spikes in defense spending. More specifically, the changes in defense
spending that suggest military activities must take priority over other governmental
operations (for example, increases in defense spending as a percentage of the total federal
budget). These types of increases serve as evidence that there has been substantive
change in policy concerns and that a new, and possibly, unexpected threat to national
security as arisen. Because spending increases in defense generally require additional
government revenue,'® courts, in effect, receive the signal necessary to spark changes in
their decision-making process.

To be sure, spikes in defense spending are not perfect signals for identifying
emerging national crises and funding emergencies. Many scholars have noted that
political and economic factors may induce higher levels of spending than necessary for
national security,”” and policymakers, themselves, have complained about the power of
the military-industrial complex in legislative decision-making.® The political nature of
the budget process is so widely understood it is impossible that federal judges fail
completely to recognize this point. Yet, there are nonetheless very good reasons for
judges to interpret changes in defense spending as a trustworthy signals of a looming
foreign crisis. First, while it is unclear the extent to which political and economic forces

'8 Congress could also reform existing budget allocations to accommodate the increased costs associated
with defense spending. But this option can take time, whereas courts are able to respond immediately to
the problem by adopting a pro-government position in the cases and controversies on their dockets.

"% See, e.g., The Political Economy of Military Spending in the United States, edited by Alex Mitz (1992).
* Dwight D. Eisehhower (1961).
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affect changes in defense spending, no scholar or policymaker has ever taken the position
that actual or perceived threats to the national security have no relation to the size of the
defense budget. Marginal changes in defense spending, therefore, should supply at least
some trustworthy information with respect to the current perceptions of threat and danger
in the elected branches of government. Second, if courts do seek to assure the
government has the necessary revenue to address crisis situations, defense spending may
be the best signal available for identifying the specific contexts that require the assistance
of the judiciary. There are other possible alternatives, as I discuss below, and they too
may offer important information to the Court but they may not be fully adequate for the
job at hand. Thus while certainly not a precise measure of the existence of a pending and
costly danger, changes in defense spending may be the best signal for courts to use in
seeking to foster peace and security.

One obvious alternative to defense spending is a formal declaration of war against
foreign nation or state. As noted above, Article I of the Constitution awards to Congress
the power to declare war, and legislators have exercised this power at least six times
throughout history and twice in the early part of the 20" Century in the context.?’ The
problem is that Congress has never formally declared a war since 1941, and yet we know
foreign states and groups have posed serious threats to the nation since that time and that
Congress and the President have devoted substantial national resources to protecting the
country even in the absence of such a declaration. At times these spending decisions
have led to huge national deficits, suggesting that the elected branches of government
believe crises emerge even when they are not formally declared and can be extremely
costly to the federal budget. For this reason, relying only on declarations of war will not
enable federal courts to act in a manner that promotes their own, and the nation’s, best
interests in the context of funding issues.

Congressional resolutions expressing support for the exercise of presidential war
powers and military activities are a second alternative to changes in defense spending as a
signal for identifying national crises. Legislators issued such resolutions in 1964, 1991,
2001, and 2002 supporting military action in Vietnam, the Gulf, Afghanistan, and Iraq
and thus conveyed to the public that a crisis situation had emerged requiring the attention
of the Commander-in-Chief. One problem with relying on a congressional resolution as a
signal of an emerging national crisis is that the choice of the resolution, itself, suggests
that Congress believes the crisis at hand is quite a bit less urgent than say, the two world
wars, which sparked an actual declaration of war and not merely a resolution. Moreover,
Congress has refused to issue wartime resolutions in the past, notwithstanding major on-
going military activities that have led to massive human casualties and huge monetary
costs to the nation, such as the conflict in Korea in the early 1950s. Finally, war
resolutions may emerge even when a threat exists, but the costs to the nation are minor in
terms of resources, such as that issued by Congress in 1991 supporting President Bush’s
activity in the Gulf War. War resolutions, in short, are mere verbal statements by

*! In the 1775-1783 campaigns against the British, the War of 1812, the Mexican War in 1846, the Spanish
American War in 1898, WWI in 1917, and WWII in 1941. See Mark Brandon, War and the Constitutional
Order in The Constitution in Wartime (2005).
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legislators that may be both under- and over-inclusive in terms of signaling a national
crisis and concomitant funding needs.

A third possible alternative is the mobilization of multiple aircraft carrier task
groups, battalions, or combat wings. By focusing on multiple deployments, the courts are
able to identify major military activity and thus those operations that are likely to need
funding support from the judiciary, even in the absence of a declaration of war or a
congressional resolution supporting the deployment decision. Indeed, scholars and
policymakers have used this mechanism to identify seven “major wars” since the turn of
the century, including WWI, WWII, the Korean War, the Vietnam War, the Gulf War,
and the War on Terrorism. This measure shows up not only in scholarly works
investigating crisis activities, but also in numerous government documents identifying the
costs of “major” military activities undertaken by the country since the start of the 20"
century.”” The disadvantage of relying on this signal is that it is also over- and under-
inclusive, and thus could lead the courts to act in ways that do not advance their interests.
First, focusing on major deployments as signals of serious and costly foreign threats
ignores emergencies that did not involve a substantial movement of troops but were
costly, such as the Cold War or the military build-up that took place in the early 1980s in
response to the perceived increased danger associated with Soviet Union. Moreover, the
series of troop deployments that have taken place have not always involved funding
emergencies, notwithstanding the fact that a true international crisis emerged. The Gulf
War, for example, was largely funded by foreign nations and not by American taxpayers,
and thus did not require an extra funding boost by Congress, let alone the judiciary.

Finally, popular viewpoints on national military activities may serve as signal of
the reality of foreign crisis and thus the true need for courts to direct increased levels of
resources to the federal fisc. Even if elected officials are willing to declare war, adopt
resolutions, send troops, and increase defense spending, if a growing majority of the
nation opposes these actions it is likely the perceived threat to the nation—even if it did
exist at one time—has dissipated in the view of American citizens and voters. In short,
Americans may perceive the military activities to be associated with political and
economic interests, but not with a true danger to the nation. Because federal judges may
have views that are aligned with the popular view than with the elected branches of
government, it is possible that the courts will seek to fund popular wars but not unpopular
military endeavors that appear to have no relationship to the nation’s interests in the
foreign affairs context.”” The problem with this measure of crisis (and the related
funding needs) is that it places individuals without information or skill in a position of
determining when the nation is at risk; as noted above, because the stakes are high,
judges are more likely rely on the elected branches of government, which have both the
information and the expertise to make the determination of when the country is in harm’s

22

2 See Brennan, Epstein, and Staudt, A Macro-Theory of the Court, forthcoming Duke Law Review
(arguing judges may have more in common with voters than the elected branches of government in periods
of economic downturns).
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way and why a funding boost is necessary to assure successful the resolution of the issues
at hand.

This theory of wartime jurisprudence, therefore, has two distinct, yet inter-related,
components: a crisis component and a signaling component. The crisis component
posits that because courts have a preference for national peace and security, they will act
in a manner that promotes this interest by supporting the Congress and the President in
times of crisis in an effort to assure its successful resolution. The signaling component
posits that judges will determine when the elected branches of government need funding
assistance by looking to reliable sources of evidence that that nation is truly in the midst
of danger and success depends on an increased level of federal revenue. The judges
could look to declarations of war, congressional resolutions, troop movements, popular
opinions, or spikes in defense spending. For all the reasons discussed above, the theory
suggest courts are most likely to look to defense spending for purposes of assessing
funding emergencies in the foreign affairs context, although the other signals may also
have some role to play in the judicial decision-making process.**

The crisis and signaling theory suggest that courts will take action to fund the
government in times of crisis, but this raises three important empirical questions: 1) can
the courts actually affect the national budget even if they hope to do so?; 2) do judges, in
fact, decide cases in a manner that is consistent with the theory?; and 3) if the answer to
questions 1 and 2 are “yes,” do the judges actually behave as the theory predicts? Before
addressing these questions, I first investigate how the crisis and signaling theory of the
courts is similar to or different from existing theories of judicial decision-making. This is
an important question to raise for the following reason: If my theoretical approach,
however distinct it may be, yields precisely the same implications as other theories, it will
be impossible to assess whether this new approach or some other account of the judiciary
best explains the decisions we observe. A review of the two leading extant theories, the
legal and the political, suggests this potential problem of equivalence is not likely to be
much of a concern.

B. The Crisis and Signaling Theory Versus Competing Theories of the Judiciary

The two leading theories of judicial decision-making, the legal and the political
theories, both imply that war should be irrelevant in deciding cases and controversies.
The legal approach argues that the Justices privilege existing legal tenets and doctrine
when rendering opinions in cases and controversies; they are neutral deciders who look to
the U.S. Constitution, legislative statutes, judicial precedent, and various other legally

* Although my theory is broader than the existing theory on crisis jurisprudence, it is also narrower.

Posner argues that all wars should lead to judicial deference, but this argument prioritizes the preferences of
the legislative and executive Branch over the judicial branch. It essentially argues that no matter what type
of war, no matter how unsuccessful, and most importantly, irrespective of the true danger to national
security—the judicial branch should defer to the elected branches of government. My theory of crisis
jurisprudences, by contrast argues that judges should aid Congress and the President in their military
endeavors only when it is necessary to protect national interests.

10
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relevant materials in an effort to maximize correct answers to the legal issues presented.”
Accounts of this sort do not necessarily imply that the Justices have no personal
preferences or are always in agreement with the controlling legal precedent,” rather they
hold that the Justices are willing to set their views aside in order to create a rational,
efficient, and fair collection of laws and legal policies that ultimately are perceived to
promote the greater social good.”” The political approaches to judicial decision-making,
by contrast, assume that Justices have political preferences and seek to imbed these
preferences into the opinions they render.”® The political theory does not ignore
precedent or law-related factors, but views the development of doctrine as a means for
implementing partisan and ideological viewpoints and for keeping lower court judges in
line.”” Unlike the legal theory, however, the political theory of adjudication does not
assume legal doctrine reflects inevitable, neutral, or fair outcomes after full consideration
of the legal issues brought into court; doctrine is merely a mechanism to realize judicial

* See, e.g., Evan H. Caminker, Precedent and Prediction: The Forward-Looking Aspects of Inferior Court
Decisionmkaing, 73 TEX. L. REV. 1, 5 & n. 20 (1994) (noting that the overwhelming scholarly and judicial
view on “correct outcomes” is that they reflect adherence to superior court rulings); Kornhauser, supra
note, at 1612.

% See, e.g., Caminker, supra note , at 27 n. 99 (“[D]eference need not be based on an assumption that the
first court reached the correct result. Rather the doctrines of stare decisis and hierarchical precedent are
based on the realization that various institutional and substantive values are served, if prior interpretations
(whether or not correct) are maintained into the future.”).

27 See Nancy Staudt, Emory Law. J., at 835-40 (providing a brief discussion of the values in federal court
decision-making and in the standing context in particular). Many scholars and jurists subscribing to this
theory believe, for example, that judicial obedience to and compliance with the law leads to the uniform
treatment of litigants and thus a perception of fairness. Moreover, law and doctrine is arguably valuable
because it enables individuals to predict outcomes and this, in turn, permits an understanding of social and
business interactions, allows reliance on expectations, creates disincentives to litigate every conflict, and
ultimately deters expending private and judicial resources. Finally, many argue that adherence to the law
fosters respect for the judiciary because it demonstrates that the justices draw on a body of law that
represents collective experience over time rather than upon their own political and ideological viewpoints.
H.L.A. HART, THE CONCEPT OF LAW 121 (1961) (asserting that the strongest rationale for binding
precedent is its usefulness in assuring like cases are treated alike); RICHARD WASSERTON, THE JUDICIAL
DECISION: TOWARD A THEORY OF LEGAL JUSTIFICATION 69-72 (1961) (noting the link between fairness
and binding precedent). See also Oona A. Hathaway, Path Dependence in the Law: The Course and
Pattern of Legal Change in a Common Law System, 86 IoWA L. REV. 601, 652-53 (2001) (arguing that the
doctrine of stare decisis is an appeal to a general principle of equality, a "cousin [to] the Kantian principle
of universalizability and the biblical Golden Rule"); WASSERTON, supra note , at 60 (stating that precedent
is useful because in enables certainty that would otherwise be impossible); David Lyons, Formal Justice
and Judicial Precedent, 38 VAND. L. REV. 495, 496 (1985) (stating that predictability in judicial decision-
making is a key rationale for adhering to precedent); Hathaway, supra note , at 652 (arguing that the public
will view judicial decision-making as fair and not capricious if it is based on precedent).

% See Jeffrey Segal & Harold Spaeth, The Attitudinal Model of Judicial Decisionmaking (2000);
McNollgast, supra note, at 1636 (stating the assumption that judges do not check their politics at the
courtroom door, but rather act to bring policy as close as possible to their own preferred outcome).

¥ McNollgast, supra note at 1641-56 (discussing precedent as a reflection of political preferences);
Linda Cohen & Matthew L. Spitzer, Solving the Chevron Puzzle, 57 L. & CONTEMP. PROBS. 65 (1994)
(asserting that the Supreme Court uses legal doctrine as a signal to lower courts about the range of opinions
and outcomes that it will tolerate); Moe, supra note 106, at 740-50; Songer et al., supra note 106, at 673-
92. See also Cameron et al., supra note, at c-1 (discussing three different but related branches of agency
theory).
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politics. The assumption that the justices pursue their own goals and aims does not
always lead to the conclusion that individual justices have little regard for others and no
respect for the rule of law,”” the point of the political theory is that the justices do not
become objective decision-makers who check their personal opinions on legal
controversies at the courtroom door.”' Instead the justices have personal viewpoints and
give them weight when issuing decisions.*

How do these theories of adjudication account for wartime activities? The answer:
war and foreign threats are completely irrelevant to the decision-making process in both
models. In the legal model, the Court’s sole responsibility is to assure that government
policies comply with the mandates of relevant federal laws, and absent a legal breach, the
Court will uphold the government activity as entirely legitimate. The legal model, in its
most extreme form, gives no consideration to the individual views of the justices, or to
national political, economic, or foreign policy issues, unless they are somehow imbedded
into the law by way of the majoritarian process. To do otherwise would be to undermine
the very purpose of the legal approach: justices would be forced to study be experts on
wartime issues before reaching decisions rather than merely applying the relevant law;
similarly situated litigants would be denied uniform treatment in the courtroom; and
perceptions of fairness would be undermined. In short, if war could alter judicial
interpretation of the laws, litigants would be governed by foreign affairs, and not law at
all.

Similarly, the political model leaves no room for wartime issues to affect judicial
outcomes. The justices, of course, may have strong partisan positions on legislative and
executive decisions in wartime periods; but these preferences show up in the judicial
decision-making process by way of systematic choices in favor of the government or
private individuals and do not change in peacetime and wartime. Indeed judicial theorists
subscribing to the political theory assume that ideological preferences are stable
throughout the justices’ careers™ and thus are not likely to shift with foreign policy
trends. Although this stability assumption is not explicit in the extant literature, it can be

3% McNollgast, supra note , at 1636.

3! Indeed, even members of the federal bench acknowledge judges are rational actors seeking to imbed their
own ideas and views into the decisions they reach; judicial decisionmakers, Judge Posner argues, seek to
“impose their political vision on society” through opinions and rulings, just as an artist imposes an aesthetic
vision on society through art.” Richard A. Posner, Overcoming Law 121 (1995); see also Frank Cross, at
1472.

32 Posner, supra note at 1635. Some scholars criticize judges who have strong beliefs and then act upon them in
the decision-making process, but this policy-oriented approach is not universally disfavored. Indeed, some
argue that if a judge believes the Constitution requires an interpretation that conflicts with past precedent, the
judge must ignore the precedent when deciding cases. See, e.g., Gary Lawson, The Constitutional Case Against
Precedent, 17 HARv. ]. L. & PuB. PoL'y 23, 25-38 (1994) (arguing that if a court believes the Constitution and
precedent are in conflict, it just ignores the precedent). See also Ashenfelter, et al.,, supra note , at 281 (stating
that judges’ political interests may have a role in shaping outcomes but this is not necessary disturbing);
Caminker, supra note , at 818-19 (discussing situations in which judges adhered to their own idiosyncratic
political or legal views despite clear Supreme Court precedent to the contrary and noting scholars’ diverse
reactions).

3 See e.g., Lawrence Baum, Comparing the Policy Positions of Supreme Court Justices from Different
Periods, 42Western Pol Q. 509, 513 (1989).
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found in nearly all the existing measures of judicial preference and ideology as well in
the empirical tests of the judicial decision-making.**

[Note: Add more on the emerging constitutional literature addressing Presidential war
powers and discuss how this literature implicates the legal and political theories of the
courts. |

1I. DO THE ELECTED BRACHES OF GOVERNMENT NEED FUNDING ASSISTANCE AND
CAN FEDERAL COURTS OFFER IT?

The crisis and signaling theory argues that judges have a preference for peace and
security and that they will use their power to promote these interests by deciding cases in
a manner that assures the federal government is able to pay the costs necessary to keep
the nation safe from foreign threats and dangers. Two obvious questions follow from this
theoretical perspective: 1) Do the elected branches of government need the assistance of
the courts to help pay the cost of government operations in times of crisis? and 2) Are the
federal courts in a position to offer such assistance? In this section, I investigate these
empirical questions and answer both in the affirmative.

A. The Cost of Foreign Crises to the Federal Fisc.

Foreign crises, by any measure, are costly endeavors. Some of these costs are
incommensurable and difficult to estimate fully, such as those linked to casualties, human
suffering, and death. But many others, including direct expenditures on equipment,
training, and deployment, can be calculated with some precision. Current data, for
example, indicate that the U.S. government has engaged in seven major wars”> over the

3 Recently, teams of scholars have begun to question the widespread assumption of preference stability but
no scholar has yet offered a theory to explain why or when the justices will alter their political viewpoints.
Lee Epstein, Andrew Martin, Kevin Quinn, Jeff Segal, Ideological Drift Among Supreme Court Justices:
Who, When, and How Important?, 101 NW Law. Rev. 1483 (2007); Epstein, et al., J. Pol. 806-808. Our
macro-theory of the Court offers a theoretical account for this finding. If the justices indeed do modify
their decision making to take account of national economic cycles then we would expect ideological drift:
both liberal and conservative justices will show an increased propensity to favor the federal government
when the economy turns sour. Because decisions that work in favor of the government are perceived as
liberal if rendered in the economic context, the theory would suggest that, conditional on an economic
downturn, the Court will systematically exhibit greater liberalness but upon economic recovery, the justices
will revert to the prior preferences and thus will appear more conservative across the board.

33 Political scientists and students of war define a “major use of force” as instances that involve nuclear
capabilities or the mobilization of multiple aircraft carrier task groups, battalions, or combat wings. See
William Howell & Jon C. Pevehouse, President, Congress, and the Use of Force, 59 INTERNAT’L ORG.
209, 217 (2005) (describing and defining major and minor uses of force). The major wars of the 20"
century include, WWI (1917-18), WWII (1941-45), the Korean War (1950-53), the Vietnam War (1964-
72), the Gulf War (1990-91), and the War on Terrorism (2001-present). For a discussion of Congress’ role
in major wars versus minor wars, see WILLIAM HOWELL & JON C. PEVEHOUSE, WHEN DANGERS GATHER
(2007).
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course of the 20™ and 21%' centuries at a cost of nearly $5 trillion dollars.*® As depicted in
table 1 below, the government has spent more than $5 trillion managing these crises.

Table 1: Major Military Deployments in the 20" and 21 Centuries

Crisis Years of official Casualties Financial Costs
US Involvement (in-theatre deaths)  (billions of $2007 )

World War I 1917-1918 117,000 $303.25
World War II 1941-1945 400,000 $3,227.05
Korean War 1950-1953 37,000 $407.25
Vietnam War 1964-1972 58,000 $535.03
Gulf War 1990-1991 382 $60.45
War on Terror 2001-present 4,774 $864.00
Total Costs 617,156 $5,187.03

Table 1 presents the costs associated with international crises that involved
deployment of troops, but as noted above, troop movement may not capture the full
extent of the foreign affairs crises faced by the nation, or accurately reflect the resources
devoted to defending the nation in times of danger. Excluded from table 1, for example,
is the Cold War, a period that was often plagued by heightened tension between the
United States and the Soviet Union and which cost the government $17.1 trillion—more
than all the “major wartime activities” reflected table 1. To get a better sense of the true
cost of military spending to the nation, Figure 1 presents national defense expenditures as
a percent of the federal budget; the grey horizontal bars reflect the seven wartime periods
listed in table 1. As depicted in the figure, the greatest spike in military expenditures
occurred in WWII when government defense outlays equaled nearly 80% of the total
federal budget. WWI and the Korean War were also costly; expenditures in those periods
neared or exceeded 60% of the total budget.’’

% Hannah Fischer, Kim Klarman, & Mari-Jan Oboroceanu, American War and Military Operations
Casualties: Lists and Statistics, CONGRESSIONAL RESEARCH SERVICE (June 29, 2007); see also, Howard
Chernik & Andrew F. Haughwout, Tax Policy and the Fiscal Cost of Disasters: NY and 9/11, 59 NAT’L
TAX J. 651 (2006) (discussion of tax costs associated with a direct attack on the nation rather than the
deployment of troops); David Karol & Edward Miguel, The Electoral Cost of War: Iraq Casualties and
the 2004 Presidential Election, 69 J. POL. 633 (2007) (discussion of the political costs of war).

37 For a figure that compares defense spending as a percentage of the GDP, see Center for Strategic Budget
Assessments, February 2002 at http://www.csbaonline.org/2006-1/2.DefenseBudget/Federal Budget.shtml.
The data for fiscal years 1934-07 is based on Department of Defense and Office of Management and
Budget data; fiscal years 1910-1933 is based on the Congressional Research Service and Office of
Management and Budget data; fiscal year 1910-29 figures are for defense as a share of GNP not GDP.
[explain more].
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Figure 1: Defense Expenditures as Percent of Federal Budget
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As figure 1 suggests, major deployments are not always correlated with defense
expenditures. A small spike in spending occurred in the middle of the Vietham War but
overall defense spending decreased in that period. And a small spike in spending
occurred in the early 1980s during a period of increased tensions and conflicts with the
Soviet Union, but when there were no troop deployments occurred. Finally, there was a
third spike in spending in 2002 with the start of the War on Terror, but this spike was
minor compared to that observed in WWI, WWII, and the Korean. Indeed, as figure 2
indicates, we observe a positive correlation between major deployment and troop
deployment from 1900-1953, but after that time, the correlation turns negative.

Table 2: Correlation Between Major Deployments and Defense Spending.

All Eras
War Defense Spending
War 1.00
Defense Spending .54 1.00
Pre-1953
War 1.00
Defense Spending 0.71 1.00
Post-1953
War 1.00
Defense Spending -.05 1.00

The important question for this study is whether it is reasonable to expect the
elected branches of government to pay the cost of defense the nation in times of crisis, or
whether Congress and the President need federal court assistance in meeting these
funding needs. Countless economic historians have investigated just how the nation pays
for theses costs (although the focus is primarily on major wartime activities and troop
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deployments rather than defense spending more generally).”® With the help of both
theory and data, various authors, or teams of authors, have made important contributions
to our understanding of wartime fiscal decisions in the elected branches of government
and, surprisingly, the scholars provide similar accounts with respect to how tax policy is
made as well as the changes in the fiscal framework that emerged in each wartime era.
Congress and the President increased tax rates in World War I, World War II, and the
Korean War to conspicuously high levels in an effort to fund the extraordinary and
unexpected costs of national defense.”* The elected officials also increased taxes during
the Vietnam and Gulf Wars, but not immediately and not to the same extreme levels
observed in earlier war periods; and tax rates actually decreased during the War on
Terror.* Figure 2 depicts maximum tax rates in each of these wartime periods.

Figure 2: Maximum Individual and Corporate Tax Rates
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These tax increases, however, were not sufficient to pay the costs associated with
the crises that emerged. In each era when defense expenditures spiked, and specifically
during WWI, WWII, the Korean War, in the mid-1960s, the early 1980s, and from 2002-
2008, level of the federal deficit also experienced notable increases as indicated in table 3
below. In short, if rising deficits are any indication of the nation’s ability to pay, then the
revenue-raising activities undertaken by the elected branches of government have not
been sufficient to pay the costs associated with protecting the country in times of crisis.

38 JOSEPH SHUMPETER, RANDOLPH PAUL, SIDNEY RATNER, BROWNLEE, supra note at ; WITTE, supra note
at; HIGGS, supra note at, BANKS, STARK, & THORNDIKE, supra note at

39 BROWNLEE, supra note at ; WITTE, supra note at; HIGGS, supra note at, BANKS, STARK, & THORNDIKE,
supra note at

40 BANKS, STARK, & THORNDIKE, supra note at. BROWNLEE, supra note at . Scholars also note, however,
that when Congress and the President looked to the taxpayers as a revenue source, the reforms were not
always identical. In WWI, for example, Congress relied heavily on corporate entities; in WWII and the
Korean War, Congress increased the tax burdens on both corporations and individuals, but relied quite a bit
more on individual taxpayers as a source of revenue; and in the Vietnam and Gulf Wars, Congress raised
individual tax rates to a far greater extent than corporate rates but the reforms were relatively minor
compared to those adopted in earlier periods and may not have been motivated by wartime fiscal pressures
at all. WITTE, supra note at; HIGGS, supra note at, BANKS, STARK, & THORNDIKE,

16



Preliminary Draft
Please Do Not Quote or Cite Without Authors’ Permission
2/22/09

Table 3: Correlation Between Defense Spending and High Levels of Deficit Spending.

1900-1953
Defense Spending Deficit Increases
Defense Spending 1.00
Deficit Increases 0.81 1.00
Mid-1960s
Defense Spending 1.00
Deficit Increases 0.80 1.00
Early 1980s
Defense Spending 1.00
Deficit Increases 0.77 1.00

B. Are Federal Courts in A Position to Help Fund Crisis Activity?

Having shown that Congress and the President incur massive costs in times of
crises (whether measured by formal declarations of war, troop deployment, or defense
spending) and that these activities are correlated with high levels of deficit spending, it is
reasonable to assume that the elected branches of government could use the courts
assistance in paying the costs associated with foreign crises. The question is whether
courts are in the position to provide such assistance.

Federal courts decide 1000’s of cases and controversies every year, and many of
these cases involve claims that expose the government to monetary losses, such as those
involving taxation, contract, torts, takings, patent infringements, and so forth. Whether
these claims, in the aggregate, are capable of affecting the size of the federal budget—or
at least the costs associated with increased defense spending—is an empirical question.
Is obvious, of course, that most claims, standing alone, are unlikely to have anything but
a miniscule effect on the federal fisc. In the tax context, for example, the Supreme Court
considered 1,124 cases since 1913 and on average the claims subjected the government to
a loss of $3 million; the smallest case in term of value was $777 and the two largest were
$68 and $443 million, respectively.*! As an indicator of how small these cases are to the
federal budget: in 2008, the government collected $2,524 billion and spent $2,979
billion—suggesting individual cases are truly just a drop in the bucket of massive
expenses incurred by the government.**

In the aggregate, however, federal court cases involve billions of dollars of
revenue, and thus could have a notable affect on the budget and possibly the level of
deficit spending that tends to occur in times of crises. Numerous government documents
and reports suggest that plaintiff’s court filings “expose the government to potentially
staggering losses,” and to avoid these losses government lawyers believe it to be worth

*! Cite cases.
*2 Budget of the United States.
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the time, energy, and cost to “mount a strong defense against unwarranted and
exaggerated claims to ensure that only those claims with merit under the law are paid.”*
Again to provide some indication of the value of these cases collectively, at least in one
legal context, historical data indicate that taxpayers annually challenge nearly a $1 billion
in taxes, and government lawyers, on average, manage to collect and retain more than
two-thirds of the amounts challenged. Given the size of the budget and the level of
deficit spending often observed in periods of high spending due to international crisis
situations, even these amounts, however, do not suggest court decisions can play a key
role in the funding process.

The estimates of the value of court cases, whether individually or in the
aggregate, however, serve as only the lowest possible baseline for indentifying the true
financial stake of the tax litigation to the federal fisc. The numbers represent the taxes
challenged and saved in lawsuits, but do not account for the fact that the legal outcomes
rendered by the judges serve as precedent for all future taxpayers and possible claimants
and thus offer benefits to the government that far exceed the costs to the private litigants
involved. To give just one example, the government challenged $1.2 million of excluded
income in the case of Gitlitz v. Commissioner, which, depending on the taxpayers
marginal tax rate, was worth at most $468,000 to the government. The court rendered a
decision on behalf of the taxpayer and thus resulted in a relatively minor loss in revenue
to the government. In subsequent analyses of the case undertaken by the Joint
Committee on Taxation and various other government agencies, however, economists
estimated the true loss of revenue to the government to be $1 billion over the course of a
10-year period. This is just one case in one legal context, suggest that overall, but it
nevertheless suggests that enforcement of the federal tax laws, as well as the other civil
matters that involve monetary claims again the government, is necessary not only to
protect the federal fisc but to “ensure an adequate flow of revenue to the Government to
fund its operations.”**

That Congress considers court activity as an important component to the decision-
making process in the budget context is evidenced by legislators’ intense focus on court
outcomes, doctrines, and burdens of proof. Since 1950, legislators have critiqued,
codified, and overridden at least 50% of all the tax cases rendered by the Supreme Court
alone.® Moreover, both the Joint Committee on Taxation as well as the Office of
Management and Budget routinely assess the costs and benefits of court decisions in an
effort to understand their effect on the overall budget and to address the problems that
emerge. Currently, for example, Congress is considering the adoption of legislation that
mandates federal courts adopt the economic substance doctrine; the failure to do so is
perceived to be costing the fisc $10 billion in revenue on an annual basis.*

* Department of Justice, FY 2002 Performance and Accountability Report at 20.

* Dept. of Justice, 2002 Performance and Accountability Report, at 102.

* Staudt, et al, Judicial Decisions as Legislation, NYU Law Review (2007).

* Senator Chuck Grassley, Floor Speech (2009). Change in the burden of proof standards from a pro-
government to pro-taxpayer standard will cost the government $800 billion.

18



Preliminary Draft
Please Do Not Quote or Cite Without Authors’ Permission
2/22/09

Legislators, in short, believe that judicial decisions can and do have a substantive
effect on the federal budget. Given this belief, they spend significant time and energy
assessing the costs (and benefits) of these decisions in order to account for them in their
own decision-making process. The combination of data and legislative activity make a
strong case that courts are in a very good position to assist the elected branches of
government in funding crisis activities. The question, then, is whether courts use their
power in the manner suggested by the theory outlined above

II1. ASSESSING THE CRISIS THEORY OF JUDGING

With the crisis and signaling theory outlined and the possible affects of judicial
decision-making on the budget assessed, I now turn to an empirical test of the theory
itself. In part IIIA, I outline my overall assessment plan, and in part IIIB, I explain the
statistical models I rely upon for assessing the effects of crisis on the judiciary. In Part
IV I report my findings; in this preliminary study, and as noted above, I find quite a bit of
support for the existence of the crisis and signaling theory jurisprudence.

A. The Basic Plan

My primary objective is to develop a richer and more systematic understanding of
judicial decision-making, specifically how foreign crises affect outcomes in economically
important cases. For purposes of advancing our understanding of the Court, I conduct a
preliminary test of the crisis and signaling theory of the judiciary in the context of federal
taxation cases decided in the U.S. Supreme Court between the years 1913 and 2008. I
selected 1913 as the start date for the project because the 16™ Amendment, which permits
Congress to lay taxes on income, was adopted in that year and thus it represents the
beginning of the modern era in federal taxation.

Because I seek to explain the outcomes in federal tax cases, for or against the
government, the first order of business was to amass a dataset of every tax case argued
before the Court. ¥’ To do so, I conducted a Lexis search on the word “tax.”® I reviewed
each case produced by the search, retaining only those that involved the justices’
interpretation of a federal tax statute. Thus, I excluded state taxation cases, as well as
cases that involved tax fraud but no statutory interpretation problem. This resulted in a
collection of 1,124 cases, dispersed over a ninety-six year period. As Figure 3 depicts,
the distribution of cases is rather uneven—with the Justices hearing and deciding quite a

47 Congress adopted the modern corporate income tax in 1909 and the modern individual income tax four
years later in 1913.

* The Lexis search that we conducted read as follows: (federal w/s tax!) or (excise w/s tax!) or (estate w/s
tax!) or (user w/5 fee) or (user w/s tax!) or (tax! w/s fraud) or (irc) or (i.r.c.) or (stamp w/s tax!) or (income
w/s tax!) or (internal w/s revenue) or (tax! w/s lien) or (tax! w/s code) or (tax! w/s evad!) or (tax! w/s
evasion) or (corporate w/s tax!) or (payroll w/s tax!) or (employment w/s tax!) or (social w/s security) or
(26 usc) or (26 u.s.c.) or (tax! w/s refund) or (tax! w/s deficiency) or (unemployment w/s tax!) or (gift w/s
tax!) or (fica w/s tax!) or (f.i.c.a. w/s tax!).
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few more cases in the 1940s than any other era.”” While the actual number of tax cases
shifts over time, the number of tax case as a percent of the entire docket has remained
roughly about 5%, thus the spikes are due more to changes in the docket size rather than
the Court’s changing propensity to hear tax disputes. The grey bars indicate years the
periods in the nation engaged in major wartime activities and deployment numerous
troops abroad.

Figure 3: Tax cases in the U.S. Supreme Court by the year of oral argument, 1913-2009
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With the cases in hand, I coded the primary dependent variable of interest (i.e.,
what I hope to explain) in two different ways. I first coded the Court’s outcome as a
binary variable: whether the government won (=1) or lost (=0) and, for robustness
checks, I also coded the government’s share of votes, which is the fraction of justices
participating in the case and voting in the government's favor. When vote share is equal
to 0, the decision was unanimous in favor of the private litigant; when it is equal to 1, the
decision was unanimous in favor of the government; when it is equal to .5, 50% of the
sitting justices voted with the government; and so forth.

Which takes me to the study’s independent variables—those I (or others) think
explain the government’s success or lack thereof. For this approach, the key variable of
interest is the existence of a foreign crisis. This is measured by a formal declaration of
war, congressional wartime resolutions, troop deployments, and defense expenditures as
a percentage of the total federal budget. I also gathered data on several other covariates
that may explain the Court’s decisions. As listed in Table 3, the covariates include binary
variables, including whether the government or taxpayer is the petitioner,”” the type of

* This difference does not appear to be due to a change in the Court’s preference for tax cases, but rather
to an increase in caseload during the 1930s. (authors: check this claim).

%% Along a similar vein, I incorporated a variable indicating whether or not the U.S. was the Petitioner (=1)
or the Respondent (=0) in the Supreme Court. This accounts for the propensity of (at least) the modern-day
Court to reverse decisions of the lower courts, which, in turn, may reflect strategic-political considerations
on the part of the Justices. Palmer, An Econometric Analysis of the U.S. Supreme Court's Certiorari
Decisions, 39 Public Choice 387-397 (1982).
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claim alleged, the type of taxpayer involved, whether the case involved wartime
legislation, the prevailing party in the appellate court, media coverage, the party of the
President.  Other variables include, the percentage of the Court appointed by a
Republican President, °' the percentage of the Court with military experience, the
percentage of the Court appointed by the current sitting President, the maximum
corporate and individual tax rates, and finally the percentage of the House and Senate that
is Republican.

Table 3 supplies summary statistics for the two dependent variables, outcome and
vote share (along with all other variables in our study), so I need not say too much more
about them. The table reflects the ways in which case factors differ when decided during
periods of wartime (i.e. periods the of major deployments that correspond to WWI,
WWII, the Korean War, the Vietnam War, the Gulf War, and the War on Terrorism) and
peacetime. Case characteristics in bold indicate that substantial differences existed and,
as I discuss below, this difference must be accounted for if I am to identify the true affect,
if any, of foreign crises on judicial decision making

Table 3: Summary Statistics of Supreme Court Tax Cases

Variable All Wartime Peacetime
Cases Cases Cases
N=1,124 n=283 n=841
Outcome 69 68 70
Vote Share .66 67 66
Defense Expenditures 34 S3 27
Government is Petitioner to S.Ct. 54 S4 53
Statutory Claim Alleged 1 1 1
Constitutional Claim Alleged 18 12 20
Corporate Taxpayer Litigant 34. 34 34
Individual Taxpayer Litigant 19 22 18
War Related Law at Issue in Case .05 01 07
Percentage of Court Appointed by S1 30 .60
Republican President
Percentage of Court with Military Experience 38 .61 31
Percentage of Court Appointed by Current 25 S50 17
President
Taxpayer Won in Lower Federal Court 54 55 S3
Media Coverage 04 05 03
Maximum Individual Tax Rate .64 78 59
Maximum Corporate Tax Rate 27 38 23
Percentage of House Republican 41 41 41
Percentage of Senate Republican 40 36 41
Republican President 42 20 49

* Note: Statistics indicate the means of the variables in the dataset. Variables that are bolded indicate a statistically
significant difference between wartime and peacetime with a p-value < .05.

3! This variable is necessary to assess the competing political accounts of judging. For each case I coded the
fraction of justices appointed by Republican presidents. Theoretically this variable could range from 0 to 1,
but empirically the proportion of Republican-appointed Justices in the dataset ranges from .22 to .89. The
idea, in line with the extant literature, is that (at least for this time frame) a Court dominated by Republican
appointees is less likely to support government spending than a Court populated by Democrats
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The question of interest, of course, is whether the United States’ success is
correlated at statistically significant levels with the foreign crises (consistent with the
crisis and signaling model). Or whether the government’s success is simply constant
over time (as the legal model would predict), or associated with the political values of the
justices (as the political model predicts). For purposes of a preliminary investigation of
this question, it is useful to examine the government win rate along side various measures
of foreign crisis. Table 3, above, presents the mean government win rate (whether
measured by outcome or vote share) in the aggregate and by wartime activities. Figure 4,
below, presents similar data but indicates how this win rate changes over time; the
horizontal grey bars in the figure represent the seven major wars, the dark trend line
represents defense spending as a percent of the total federal budget, and the light-colored
trend line is the percent of pro-government outcomes issues by the Supreme Court in
each year between 1913 and 2008. Figure 4 suggests a strong correlation with pro-
government outcomes during WWI and WWII (the only crises in which Congress
formally declared war) but after that time pro-government outcomes appear closely
correlated with defense expenditures—and not wartime activities or major troop
deployments.

Figure 4: Government Win Rates, Defense Expenditures, and
Major Wartime Activities Over the Last Century
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At first cut, then, we observe support for the crisis and signaling modeling of judicial
decision-making in the tax context. These descriptive statistics, however, are not
sufficient to reach the conclusion that the Justices in fact do allow foreign crises to affect
Court outcomes; the correlation must be further investigated with the help of statistical
models. In Section IIIB immediately below I present the three statistical models that I
will use for purposes of further testing, and in Section IV I present the statistical results
of these models.
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B. Statistical Models and Predictions

For purposes of identifying the possible influence of foreign crises on the U.S.
Supreme Court, I examine the effects of formal declarations of war, congressional
resolutions, troops deployments, and defense spending on the probability of a win for the
federal government. Although I have to two possible dependent variables, outcome,
which is simply whether the government won (=1) or lost (=0); and vote share, which is
the percentage of Justices on the Court who voted with the government, for purposes of
this discussion, I will focus only on the outcome variable. Additionally, owing to the
high correlation between the independent variable measuring major wartime activities
(as measured by formal declarations, congressional resolutions, and major deployments)
and defense spending (as measured by defense spending as the percent of the total federal
budget) in the pre-1953 era, I cannot use both in the same statistical model.”
Accordingly, I estimate three separate models in an effort to understand the effects of
crises on the Supreme Court.

Pr(Yy =1) = ®(Bo+ pil(war =1) + Xi) (1)
Pr(Yij =1) = ®(Bo+ PiDefenseExpenses + fXi) (2)
Pr(Yij =1) = ®(Bo+ Pil(war =1) + B2DefeneseExpenses + PXi) 3)

where y is the Court’s outcome (or vote share) in case i in term j. In the first model, I
examine only cases decided prior to 1953 due to the collinearity problem. The variable
B3; is a binary variable coded equal to 1 if the nation is in a period of a major war (again
as measured by a formal declaration, a congressional resolution, or troop movement) and
coded equal to 0 if the nation is in a period of peace. Because the model includes only
cases decided prior to 1953, the war variable includes only WWI, WWII, and the Korean
War, and thus captures two formal declarations of war and three instances of multiple
troop deployments. BX is a vector of variables listed in table 3 above. In the second
model, also limited to pre-1953 cases, B; is defense spending as percent of the total
federal budget at the time of the oral argument in the case; BX represents the same vector
of variables as in Model 1. The third model includes all cases decided after 1953; B; is
the war variable that now only includes four congressional resolutions, and 4 major
deployments (Congress never formally declared war in this period), B, is defense
spending as percent of the total federal budget at the time of the oral argument in the
case, and BX represents the same vector of variables as in Models 1 and 2.

Recall that the theory posits Justices will support the government financially, but
only if they receive trustworthy signals that the nation is in danger and responding to that
danger will be a costly endeavor. As discussed above, the best signal of danger and cost
is likely to be spikes in defense spending but other measures may also provide

32 Collinearity between the variables leads to biased point estimates and at the same time inflates the error
terms. See JACK JOHNSTON & JOHN DINARDO, ECONOMETRIC METHODS 89 (1997).
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information to the Court. Thus, the theory suggests that 3; will be equal to 0 or positive
in the first model and third model, but will certainly be positive and statistically
significant in the second model; B, is expected by be positive and statistically significant
in the third model. If the legal model is the best model for explaining judicial decisions,
these coefficients should be equal to 0 in all three models and if the political model of
decision-making best predicts judicial outcomes, only the coefficient on the Court’s
politics should be statistically significant and negative (because Republican judges are
hypothesized to be opposed to government spending in all eras under the political model).

C. Unobservable and Unmeasurable Variables

Before turning to the empirical results, I would like to comment on the possibility
of confounding due to unobservable and unmeasurable variables that could affect judicial
decision-making but are necessarily left out of the models. To see the problem, it is
important to understand that I conceptualize a foreign crisis as if it is a “treatment” on the
justices. Empiricists label this type of study a ‘“natural experiment” or “quasi-
experiment” because the treatment arguably arose due to an exogenous event completely
outside the control of the subjects under investigation (here the Justices on the Supreme
Court). In this study, it is clear that the Justices themselves did not cause the crisis or the
impending funding emergency.

A natural or quasi-experiment always has a control group, which is not affected
by the event, and a treatment group, which the experimenter believes is affected. The
behaviors or outcomes of the two groups are then compared for purposes of measuring
the effects of the treatment on the population of interest.® In this study, for example, I
can say that the cases showing up on the Court’s docket during crisis periods were
subject to the treatment, whereas cases decided in peacetime are in the control group. If
the government’s win rate in the treated cases diverges from that observed for the control
group then we have evidence that the economy affects judicial decision-making.

The central feature of a classic randomized experiment—the existence of a control
group to estimate what would have happened in the absence of the treatment—Iies behind
the idea of a natural experiment, which is what this study relies upon to identify the
effects of crisis conditions on the Court. In the natural experiment, the researcher must
make use of the differences in outcomes between the treatment group and a control
group, just as in a classic experiment, but the treatment status emerges through nature
rather than at the hand of the scientist.”* The fact that the treatment status in our study
was not determined by a randomized procedure but by some other force, of course, raises
the possibility that any comparison between our two groups of cases will be biased. In
order to determine the credibility of the natural experiment—to assure unbiased results—
it is important to examine the characteristics of the cases that were placed into the control

> David Card & Alan B. Krueger, Myth and Measurement: The New Economics of the Minimum Wage
20-28 (1995)
*1d.
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and treatment groups. Valid causal inference requires that the treatment and control
groups be identical on all relevant factors. If the two groups differ, then it is possible that
the observed differences in judicial outcomes has nothing to do with the economy and
everytlslsing to do with the type of case litigated in Court or the judicial make-up of the
Court.

For purposes of this study, the data suggest that the treatment and control groups are
similar with respect to some but not all variables. Specifically, comparability does not
exist with respect to judicial politics: the Court was quite a bit more liberal in periods of
crisis than in periods of relative peace and security and because liberal courts are
expected to favor the government it becomes quite a bit more difficult to determine
whether the crisis or judicial politics caused the observed effects. Moreover, and of
greater concern, it is impossible to identify unobservable factors that might impact
judicial outcomes such as litigant strategies that might shift depending on the foreign
policy issues at-hand. If either party pursues easier (or harder) cases given foreign policy
factors, then this fact could explain the empirical results obtained, not the crisis itself. Or
if the justices themselves grant certiorari to different types of cases during times of crisis
than in other periods, then the empirical results could again be confounded.

I seek to address all these problems with various statistical methods below. But
readers must be aware of the problems in order to assess the reliability of the various
results presented. In further research, I plan to investigate these issues in more detail in
order ‘2(6) understand the extent of the biases and selection problem that may exists in the
study.

III. EMPIRICAL RESULTS

I now turn to the empirical implications of the crisis and signaling theory of
judicial decision-making. As discussed above, I first examine cases decided in the pre-
1953 era and then turn to the cased decided post-1953 in order to deal with the high level
of collinearity between wartime activities and defense spending in the early period. The
initial findings, presented in IIIA and in tables 4-8, suggest that crises affect the Court in
all eras, but that the signals relied upon differ in each period. In section IIIB undertake
robustness testing of these findings.

> For a terrific discussion of the empirical dangers associated with natural experiments, see Bruce Meyer,
Natural and Quasi-Experiments in Economics, 13 J. Bus. & Econ. Stats, 151-161 (1995).

%% For a preliminary investigation, see Nancy Staudt & Tyler VanderWeele, 4 Graphical Framework for
Modeling Law and Social Science Questions (work-in-progress).
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A. Initial Findings Suggests the Crisis and Signaling Model Describes Judicial
Decision-Making

Beginning first with wartime activities in the pre-1953 era. Table 4 presents the
probit regression results for the first model and indicates that the crises that emerged
during WWI, WWII, and the Korean War had a strong effect on the Court. The
coefficients are directly interpretable and indicate the increase or decrease in the
probability that the government will prevail given a unit increase in the independent
variable. Although table 4 (as well as the other tables) includes numerous independent
variables, I will discuss only the coefficients attached to the crisis variable of interest; the
complete results are presented here in order to allow the reader to see the full set of
controls that I used in seeking to identify the effects of crises on the Supreme Court.

Turning now to the results. As presented in table 4, the average probability that
the government wins in the pre-1953 era was 66%, but this probability increased by 12%
during the wars and the increase is highly statistically significant. It is impossible to
determine whether this effect is due to the congressional declaration of war or the
deployment of troops because they existed simultaneously in this era but the findings
unambiguously indicate that the Court responded to crisis situations by issuing an
increased number of pro-government decisions in the tax context, thereby redirecting a
great level of private revenue to the government coffers that observed in peacetime.

Table 4: Pro-Government Outcomes in Pre-1953 Cases

Probit Model 1: Pre-1953 Cases’’
Dependent Variable: Pro-Government Outcome, N=741

Coefficient p-value 95% C.IL
(standard error)

War .12(.016) 0.000%* .08 -.15
Defense Exp.

War Enactment .08(.10) 0.47 -12-.28
Econ Cycle -.08(.05) 0.16 -.19-.02
Military Exp .01(.03) 0.59 -.06 - .08
Appt by Pres -.02(.11) 0.85 -25-.20
Prop CtR -1.56(.28) 0.00%* -2.10--1.00
Pres R .10(.04) 0.03%* .01-.20
Prop Hse R -1.90(.96) 0.05* -3.78 - .09
Prop Sen R 2.30(.82) 0.05%* .64 —-3.82
Govt is Pet -.14(.02) .000%** -.18-.09
Revenue -.004(.05) 0.94 -11.-.10
Ind Max Rate -.52(.12) 0.000** -77- .28
Corp Max Rate -2.16(.69) 0.000** -3.52-.79
Year Fixed Effects Yes Yes Yes
Predicted Pr | | .66 (at x-bar)

*7 Code for model: dprobit outcome war_all_tax war_law cycle military appt_curPres PresP_dec
PropRCt_dec PropRHouse dec PropRSen dec ind maxrate corp_maxrate revenue decl dec2 dec3 dec4
dec5 dec6 dec7 dec8 dec9 decl0 if year oral<1950, cluster(chief)
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Table 5 investigates the effects of defense spending on the Court during this same
era and finds that the Court did not rely on defense spending to reach its decisions, a
finding that is inconsistent with my theoretical discussion above. Although the coefficient
is positive, the result is not statistically significant and the 95% confidence interval
suggests that the true effect could be either negative or highly positive. This result is
perhaps surprising given the high levels of correlation between wartime activities and
defense spending. The descriptive data presented above, however, may suggest an
explanation. Consider WWII and the fact that Congress and the President began
preparing for war as early as 1938, declared war in 1941, but did not increase defense
spending to notable levels until roughly 1942 or 1943. The Court apparently did not
think it wise to wait for defense expenditures to spike for purposes of moving into a crisis
mode of decision-making, but rather began issuing high numbers of pro-government
decisions early on in the crisis. Indeed, as the crisis began to decay the number of pro-
government decisions also began to decrease, notwithstanding the continuing high level
of defense spending. In short, the Court seemed to rely on the formal declaration of war
and the decision to move multiple troops and battalions rather than high levels of defense
spending that followed after these decisions.

Table 5: Pro-Government Outcomes in Pre-1953 Cases

Probit Model 1: Pre-1953 Cases™
Dependent Variable: Pro-Government Outcome, N=741

Coefficient p-value 95% C.L.
War
Defense Exp. 38 (.27) 0.17 -.16-.92
War Enactment 11(.10) 0.47 -12-.28
Econ Cycle -.06(.05) 0.16 -.19-.02
Military Exp .01(.03) 0.59 -.06 - .08
Appt by Pres -.05(.11) 0.85 -25-.20
Prop CtR -1.56(.28) 0.00%* -2.10--1.00
Pres R .10(.04) 0.03%* .01-.20
Prop Hse R -1.90(.96) 0.05* -3.78 - .09
Prop Sen R 2.30(.82) 0.05%* .64 —-3.82
Govt is Pet -.14(.02) .000%** -.18-.09
Revenue -.004(.05) 0.94 -11.-.10
Ind Max Rate -.52(.12) 0.000** -77- .28
Corp Max Rate -2.16(.69) 0.000** -3.52-.79
Year Fixed Effects Yes Yes Yes
Predicted Pr | | .69 (at x-bar)

Before turning to the cases decided after 1953, I investigate whether Congress
treated the crisis associated with WWI, WWII, and the Korean War differently. Table 6
presents the same models as that presented in Table 4, but disaggregates the wars and
shows that the pro-government bias was 18% in WWI and 11% in WWII and both
findings are highly statistically significant. The Korean War also had a positive effect on

*¥ Lend Lease program and tax legislation.

%% Code for model: dprobit outcome war_all_tax war_law cycle military appt_curPres PresP_dec
PropRCt_dec PropRHouse dec PropRSen dec ind maxrate corp_maxrate revenue decl dec2 dec3 dec4
dec5 dec6 dec7 dec8 dec9 decl0 if year oral<1950, cluster(chief)
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the Court’s propensity to issue pro-government outcomes, but the finding is not
statistically significant. This suggests that the Court views the declaration of war as quite

a bit more valuable in terms of a crisis signal than the decision to deploy troops.

Table 6: Pro-Government Outcome in Pre-1953 Cases

Probit Model 1: Pre-1953 Cases®
Dependent Variable: Pro-Government Outcome, N=741

Coefficient p-value 95% C.I.

World War I .18(.02) 0.003** .05-.18
World War II 11(.01) 0.000** .06-.11
Korean War .10(.07) 0.21 -.04 -.24
Defense Exp.

War Enactment .08(.10) 0.47 -12-.28
Econ Cycle -.08(.05) 0.16 -.19-.02
Military Exp .01(.03) 0.59 -.06 - .08
Appt by Pres -.02(.11) 0.85 -25-.20
Prop CtR -1.56(.28) 0.00%* -2.10--1.00
Pres R .10(.04) 0.03%* .01-.20
Prop Hse R -1.90(.96) 0.05* -3.78 - .09
Prop Sen R 2.30(.82) 0.05** .64 -3.82
Govt is Pet -.14(.02) .000** -.18-.09
Revenue -.004(.05) 0.94 -11.-.10
Ind Max Rate -52(.12) 0.000%** -77-.28
Corp Max Rate -2.16(.69) 0.000%** -3.52-.79
Year Fixed Effects Yes Yes yes
Predicted Pr | .66 (at x-bar)

I now investigate judicial decision-making in the post 1953 era. Tables 7 presents
the findings, which aggregate the effects of Vietham War, the Gulf War, and the War on
Terrorism, and shows that wartime activities as measured by major troop deployments
and congressional resolution (given that Congress did not issue any formal declarations
of war in this period) appear to have a megative effect on the court while defense
spending has a positive effect, both findings are statistically significant but less so than
the findings presented in Table 4-6. That wartime activities after 1953 actually decreased
the likelihood of a government win by 24% while spikes in defense spending lead to an
increase in the probability that the government would prevail in Court by 34% suggests
that the Court does not view congressional resolutions (issued in all the post-1953 crises)
and troop deployments as credible signals that the country is suffering the type of crisis
that requires a funding boost to the elected branches of government.

Disaggregating the effects of each individual war, however, enables a better
understanding of how and why wars affect the Court in a negative manner at least in the
modern era. As Table 8 shows, in examining the effects of the wars individually, we can

5 Note: dprobit outcome wwi_tax wwii_tax war_law cycle military appt_curPres PresP_dec PropRCt_dec
PropRHouse dec PropRSen_dec ind maxrate corp_maxrate revenue decl dec2 dec3 dec4 dec5 dec6 dec7
dec8 dec9 decl0 if year oral<1950, cluster(chief)
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see that the Vietnam War continues to have a negative effect on the Court, but the War on
Terrorism has a positive effect on the Court (it is impossible to statistically analyze the
Gulf War as there were only three tax decision rendered at that time and all three went
against the government). Additionally, when the results for each war are disaggregated,
the defense spending levels continue to have a strong effect on the Court. These findings
suggest that defense spending is the best indication of government needs in the post-1953
era, and that troop deployments and congressional resolutions are also important
signals—but only if combined with the popular view that the military activities are
necessary for the nation’s safety and security. The Vietnam War was an extremely
unpopular war, whereas the War on Terror has enjoyed quite a bit more support from
American voters and citizens.

Table 7: Pro-Government Outcome in Post-1953 Cases

Probit Model 3: Post-1953 Cases®’
Dependent Variable: Pro-Government Outcome, N=282

Coefficient p-value 95% C.I.

War -.24(.13) 0.06* -47 - .09
Defense Exp. .34(.17) 0.06%* .01-60
War Enactment .16(.04) 0.001** .08 - .24
Econ Cycle .02(.06) 0.64 -.09-.15
Miltary Exp -.06(.04) 0.12 -.15-.01
Appt by Pres .24(.10) 0.02%* .03 —-44
Prop R Ct -.31(.05) 0.17 -77-.13
Pres R -.03(.05) 0.56 -13-.07
Prop Hse R .50(.46) 0.28 -41-1.41
Prop Sen R -.14(.34) 0.60 -.82-.53
Govt is Pet -.09(.07) 0.21 -.25-.05
Ind Max Rate -.85(.15) 0.00** -1.16 - -.53
Year Fixed Effects

Predicted Pr | .73 (at x-bar)

6! dprobit outcome war_all_ssrn def percbudgt war law cycle military appt_curPres PresP_dec
PropRCt_dec PropRHouse dec PropRSen dec ind maxrate revenue decl dec2 dec3 dec4 dec5 dec6 dec?
dec8 dec9 decl10 if year oral>1953, cluster(chief)
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Table 8: Pro-Government Outcome in Post-1953 Cases
Probit Model 3: Post-1953 Cases®
Dependent Variable: Pro-Government Outcome, N=282
Coefficient p-value 95% C.I.

Vietnam War -.20(.08) 0.01%* -37-.03
War on Terrorism .18(.07) 0.10* .04-32
Defense Exp. 1.51(.24) 0.000** 1.04-1.98
War Enactment .16(.04) 0.001%** .08-.24
Econ Cycle .02(.06) 0.64 -.09-.15
Miltary Exp -.06(.04) 0.12 -.15-.01
Appt by Pres .24(.10) 0.02%* .03 -44
Prop R Ct -.31(.05) 0.17 -77-.13
Pres R -.03(.05) 0.56 -.13-.07
Prop Hse R .50(.46) 0.28 -41-1.41
Prop Sen R -.14(.34) 0.60 -.82-.53
Govt is Pet -.09(.07) 0.21 -.25-.05
Ind Max Rate -.85(.15) 0.00** -1.16 - -.53
Year Fixed Effects

Predicted Pr | .73 (at x-bar)

B. Robustness Tests Support Initial Finding.

In order to investigate these findings further and to account for the possible biases
and selection effects discussed above, I now turn to two additional methods for
investigating the crisis and signaling model of judicial decision-making. I first use
propensity score matching method to investigate the results and then the Heckman
Selection Model. Both offer unambiguous support for the results presented above.

[Explain these method and result]
V. CONCLUSIONS AND FUTURE DIRECTIONS

Federal Court dockets are filled with economic disputes that implicate the
national budget. This reality suggests that courts are in a position to assist the federal
government in its revenue raising activities in times of need. The crisis and signaling
theory posits that judges will in fact use their power to redirect private monies to the
federal government in times of foreign crises; to identify the crises in which the elected
branches of the government need funding assistance, courts will look to signals that
credibly suggest the nation is in the midst of a crises and a funding emergency is on hand.
These signals could include formal declarations of war, congressional wartime
resolutions, troop deployments, federal defense spending, and even popular opinion on
the wartime activities.

62 dprobit outcome war_all_ssrn def percbudgt war law cycle military appt_curPres PresP_dec
PropRCt_dec PropRHouse dec PropRSen dec ind maxrate revenue decl dec2 dec3 dec4 dec5 dec6 dec?
dec8 dec9 decl0 if year oral>1953, cluster(chief)
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In this essay, I find that decision-making in the U.S. Supreme Court in the context
of taxation suggests national crisis indeed do affect the justices in a manner that is
consistent with theory. In the pre-1953 era, the judicial propensity to decide cases in
favor of the government increased to notable levels in both WWI and WWII, but not the
Korean War, suggesting that formal war declarations serve as more trustworthy signals of
crisis activity in need of a funding boost from the Court. In the post-1953 era, the Court
relied more heavily on defense spending patterns than on the other available signals, such
as troop deployment and congressional resolutions. Surprisingly, however, the justices
also seemed to account for the popularity of the war—the Vietnam War had a negative
effect on the federal government’s win rate while the War on Terror has had positive
effect on the Court’s propensity to issue pro-government decisions. These findings are
robust to various specifications and methods.

As noted at the outset, however, these findings are still somewhat preliminary.
The crisis and signaling theory posits that courts and all levels of the judicial hierarchy
will adopt a pro-government position in crisis periods and in a wide range of legal
contexts. Accordingly, quite a bit of more work must be undertaken before broad
conclusions about the judiciary’s role in funding national emergencies are justified. I
plan to investigate the decision-making in the Supreme Court in additional economically
important cases, and then extent the study to appellate and (hopefully) district courts.
Only then will I be able to understand fully how crises and signals affect federal judges
and legal outcomes.
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