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a The United States a ,  

Taw Week Court Decisions 
Agency Rulings 

nm&r 25. 1994 . THE BUREAU OF NAnONAL AFFAIRS. INC.. WASHINGTON. D.C. . VOluM 63. N0.15 

Digesrs of Signi/iurnt Opinions Not Yet Generally Reported 

Attorneys 

SANCnONS- 
Federal & u i a  comc order impcaiax 

%&om on XWen,mM an- wtlboM 
pdbi l i ty  of rei-1 from gown- 
meat. is witbin eornf i n h t  artlnwity to 
diipline attorney for violating duly of 
caador and its dixrrh undrr fed.R.Ci.P. 
2UeI to redress & m n t  dhcovm aburr 

dismissed the case and awarded attorneys' 
fees and msu to defendants. .. 

On appeal. the Founh Circuit found that 
the sancuon of diimwal was too m e r e  and 
remanded the caw on that issue. Howivcr. 
the court aareed w t h  t h i  coun tbat the two 
attorneys &d vioiatcd their duty of candor 
to the coun. "exposing themwlvsr and their 
employer to sanntons: Nnther attorney 
can clam Ignorance 01 an attorney's duty of 
undor to the coun. 

cxercisa of poor judgment." With the de- 
partment's perfunstory treatment of the at- 
torneys' khavior. it is no small wonder. but 
no exme. that t h a c  attorneys behaved as 
they did. Quite frankly, it shocked this 
coun to learn of the deoanment's suocni- 
cia1 investigation and eva'lutioo of ilkam- 
duct of thac  attorneys. We are dealing here 
wtth a hodgcpodg of bureaucratic bungltng - .  
and coverup of abysmal propontons. 

Therefore. 11 is ordered tbat the attornevs - 
The US.  attorneys also flagrantly abused shall pay from their pnonal  funds the 

v. 'hafir Equipmcnr the dixovery process. In failing to supple- amounts of $2.000 and SZS00. respectively. DC SWVa. No. 5:90.1195.9/27/94) men$ defendants' discovery requests regad- to reimburse the superfund as sanctions for 
At the ourset of this actton under the ing Caronh nedentiak with informatton their breaches of ethical conduct in violat- 

Comprehensive Ennmnmental Response thit one of the US. attorneys admitted was ing the duty of candor to thc mun. In 
Cornocnsation and Liabilitv Act. the United relevant. thcv vtolatcd Fed.R.Civ.P. 16(e). . dctermtnina the amount of ranctlon deemed 
S u t u  appeared to have h good case for 
reimburscmcnt of raponre uats incurred in 
connccuon wtth the cleanup of a contamt- 
nated site in West Virginia. Although rhe 
coun u prepared to enter the proposed can- 
sent decrees. it feels compelled to comment 
on the vast discrepancy between costs t -  
curred--some 56.5 million--and the mone- 
ary settlement value of S725.000 reflcaed 
n the consent decrees. The govcmment's 

mismanagement of the entire matter s a b  
:aged 11s potential remveryof response cmu 
from responsible pcmns. leaving the bulk 
of lhue  costs to k borne by the supcrfund 
as established by CERCLA. 

Not the slightest in a sen- of blunders 
by the government wen a xveral impru- 
dent decisions by R o k n  E. Cam.  the 
Environmental Protmion Anensx's "on 
.cent coordinator." Caron has >ir;prexnt- 
ed his aademic crcdencioh and achieve 
menu throughout his career and subsequent 
to this case was convicted of perjury. ' 

The United States admits that no small 
part of its mumanagement of t b i  matter 
was the "Camn problem." Compounding 
this problem was the fact that the two US.  
attorneys tnvolved in the care violated their 
duty of candor to this mun  by repeatedly 
obstructing defendants' attcmpu to uncoycr 
Caron's perjury and failing to meal  what 
they knew of Caron's misrepresentation 
once they learned of it. See US. v. Skafer 
Equipment Co.. I1 F.3d 450.62 LW 2404 
1CA 4 1993). 

This violation. in fact. compromised the 
Lntted States to the extent that this coun 

Section 2 C O ~ ~ C N S  

Both attorneys v ida td  Ruk 26te)(l) 
and 26(a)(2)(c) by failing to supplement 
information on an expr t  witness. Rule 
26(e)(Z) was tgnored when the U S .  attor- 
ney failed to amend his prior objmian to an 
interrogatory regarding Camn after he 
lcarned that the matter was indeed relevant 
and hi prcvtous objection to the questtons 
was incorrect. 

This coun's d i i t i o n  to i m p  sanr  
tlons for a b w  of discovery IS quite bmad 
undcr its tnherent wwer and under Rule 
6(e l .  which itself f;rniha fair warnine of . ~ ~~~ ~ ~~~~ -~ 
the coun's power to impose sanctions. The 
rules permit the impmition of a sanction in 
the form of a fine. patd to the mun  and not 
to the oppming piny. Moncury sanmtons 
in the form of attornevs' f m  for Ittimuon 
abuse in t h i  care wodd n a  k bar& by 
sovereign immunity because a sufficiently 
explicit rule authorizing such an award ex- 
ISIS. namely Rule 26fe). 

The dutv of candor to the trtbunal is a 
widely rc&gnized one within the legal pnr 
fcssion. a n d z e m m e n t  attorneys. like all 
attorneys. have a duty to confonn to the 
ethical gutdelines of thew profmion. In fail- 
ing to eonform. the two aitorneys here were 
not acung within the dircctivcr of their 
employment and therefore cannot daim any 
excmpuon from sannton for their acttons 
by way of sovereign immunity. 

Dapltc the Founh Circuit's opinion. the 
Department of Justice. Office of Pmfession- 
al Responstbility. has refused to find "mtr 
conduct" by the two attorneys. tnstead char- 
actcnung thew behavior u "repeated 

appmpriac. Ihc mpn cons ided  amonB 
other things, the salary lcveh d these attor- 
neys. Also. netther attorney shall seek retm- 
buncmcnt for t h a c  sanctions fmm their 
employer. See Chilci111 v. US.. 4 F.M 1313. 
62 LW 2251 (CA 5 1993.-Hallanan. J. 

Banking and Finance 

DIRWJTORS AND OFFICEBS-- 
Viibility of Radniocl Trim Corp.'s ac- 

tiom igainal directon and o h  of feder- 
ally cb.rtnrd finucLl imtitutiua is gov- 
crud  by su tc  law and a p p h h k  sutc  
salute of limiudom, oat by f n k n l  corn- 

(Resolunon Trust Corp. v. Everhart. 
CA4. No. 93-2634, 10/13/94) 

A federally chancred pnd federally tn- 
sured thrift was plaad under RTC rccctver- 
ship in 1989. In 1992 ibe RTC sued several 
of the thrift's former directors and officers 
for lmru allegedly caused by their negli- 
gence. grms negligence. and breach of fidu- 
nary duty. The louts a r w  from loans 
made ktween 1981 and 1985. The diitnn 
coun granted summary judgment in favor 
of the officers. finding the claim b a d  by 
the Virginia stnlule of limitalkns. - ~~ - ~ -  ~ ~~ ~ 

RTC. as reectver. s t e p  into the shes  of a 
failed savtngr bank. obtaining the rights of 
the institutton that exited pnor to reectvcr- 
ship. RTC may pursue any claims thc instr 
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