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Week 1

Opening Day

-- Class 1
What Law Students Know — First Skills — Common Law

I.   The Plan for Torts 2007
I.   What Torts is About — Subject Matter

I.   First Questions of Torts — Accidents and Responsibility

I.   The Map of Torts — Categories of Torts, Elements and Defenses, Moves and Countermoves.
I.   Common Law Kit-Bag™ — As Distinct Skills

I.   Tort Theory — Law & Economics, Legal Theory

I.   The Exam

II.   An Introduction to the “Common Law”

II.   The Multiple Meaning of “Common Law”

II.   Common Law vs. Civil Law

II.   Past Decisions as Basis for Content and “Meaning” of Law

II.   Common Law Categories

II.   Classical Common Law

II.   Sources of Law for American Lawyers 

II.   First Laws, First Sources [Ind. Code § 1-1-2-1] 

II.   Borrowing of Common Sources

II.   Derivative Nature of Modern Legal Culture
What Law Students Know — First Skills — Reading Cases — Introduction

III.   How To Read a Case — Why We Do It [Read and prepare a brief of Page v. Hollingsworth, CLM 5-7 + read pages 3-17 in GTM]
III.   The Central Place of Cases in the Common Law

III.   The Place of Cases in Modern (?) Legal Education — Vagaries of Intellectual History — the Political Economy of Langdell

III.   Common Culture of American Lawyers

IV.   How To Read A Case — The Importance of “Cause of Action”

IV.   Access to Particular Forum (of Many) for Dispute Resolution — Access to Court System

IV.   “Cause of Action” as Password

IV.   Selective Nature of Legal Storytelling

V.   How to Read a Case — Trial Courts, Appellate Courts — Roles and Functions

V.   What Appellate Courts Do — Limited Nature of Appellate Role

V.   Limited Monitoring Function of Trial Courts — Only Mistakes That Make a Difference

V.   Updating + Source of Common Law in Appellate Opinions
V.   Levels of Appellate Courts

V.   What Appellate Courts Don’t Do — Resulting Power of Trial Courts

V.   Why Opinions Matter

V.   As Record and Resolution of Particular Dispute

V.   As Basic Datum of Common Law

V.   As Example of Legal Argumentation

What Law Students Know — Reading Cases — Why Procedure Matters So Much
VI.   How to Read a Case — Understanding the Procedural Bones of the Opinion [Lecture]
VI.   The Procedural Timeline — Pleading + Pre-Trial + Trial + Post Trial

VI.   What Happens at Each Stage — Motions + Arguments + Decisions
VI.   Basis for Appeal — Arguable Mistakes, Arguably Determinative, Preserved in the Record

VI.   Every Basis for Appeal Has Both a Substantive Legal Argument and a Procedural Setting — The Entwining of Procedure With Substance
VII.   How to Read a Case — Why “Scope of Review” Matters So Much

VII.   The First Question of Appellate Practice — Scope of Review

VII.   Why “Scope of Review” Matters = Power of Appellate Court

VII.   Varieties of Scope of Review — From None to All, and In Between

VII.   Relationship Between Scope of Review and Procedural Posture of Case

VII.   “Scope of Review” Varies by Point and Issue Raise

VII.   Assumptions Surrounding Initial Motion (and Hence Review)

VII.   Law/Fact Distinction

VII.   Determines Assumptions Appellate Court Makes About Record

VII.   Resulting “Meaning” of Opinion
VII.   The Law/Fact Distinction — Appellate Opinions
VII.   Scope of Review for Law (vs. Facts)

VII.   Who Writes the Facts
What Law Students Know — First Skills — Fact/Law Distinction

VIII.   Law/Fact Distinction — Appellate Courts

IX.   Law/Fact Distinction — How Lawyers (vs. Laypeople) Argue

IX.   How Laypeople Argue — See Intrinsic Meaning in Events

IX.   Lawyers, in Contrast, Give Meaning to Events by Categorizing Them — Separate “Events” From Meaning

X.   Law/Fact Distinction — How Lawyers Argue

X.   Issues of Law = What are the Rules?
X.   Issues of Fact = What Happened Here?

X.   Interplay of Facts and Law

X.   Both Needed (and “Facts” May Matter at Least As Much as Law)
X.   If Law Clear in Application, Then Facts Determine Result

X.   If Threshold Facts Absent, So is Cause of Action

X.   By Finding “Facts” a Certain Way Court Can Avoid Applying Law

What Law Students Know — First Skills — How to Read Opinions

XI.   Page v. Hollingsworth as Example of Briefs, Cases, Opinions, Doctrine, and Other Things

XI.   Page v. Hollingsworth as Case

XI.   Initial Options for Dispute Resolution

XI.   Trial Court Forum

XI.   Forum and Cause of Action

XI.   Procedural Timeline

XI.   Mistakes Made + Arguments Presented

XI.   Interplay of Procedural Timeline and Substantive Law — Procedural Issue + Substantive Issue

XI.   Appellate Forum — Scope of Review

XI.   Structure of the Opinion

XI.   Sources of Law— Substance of Common Law

XI.   Appellate Opinions & Rhetorical Forms

XI.   Voice — the Court, the Law, and the Personal

XI.   Rhetorical Form (and the Rule of Law Overlay)

XI.   Statement of the Case

XI.   Standard of Review (for Procedural Issue)

XI.   Facts (by Court)

XI.   Relevant Legal Standards (for Substantive Issue)

XI.   Application, Justification, Explanation (Answer to Substantive Issue)

XI.   Resulting Disposition

XI.   The Presence of the Rule of Law Overlay

What Law Students Know — First Skills — Briefing Cases

XI.   Page v. Hollingsworth as Brief

XI.   An Aside on the Purpose and Role of Case Briefs in Law School

XI.   Learning Theory

XI.   Intellectual Training Wheels

XI.   Professional Skill

XI.   The “Briefing Issues” — “How Did This Dispute Get Here?”

XI.   Parties + Cause of Action

XI.   Arguments + Result Below

XI.   Appeal + Reasons

XI.   Procedural + Substantive Posture

XI.   Issue Presented

XI.   Result + Rationale + Reasons

XI.   Sample Brief

What Law Students Know — First Skills — Reading Cases — Again

XI.   Page v. Hollingsworth as Basic Datum for Lawyers — “Walking Around” an Opinion — Possible Perspectives — Multiple Meanings and Uses of Opinions

XI.   Case [in Casebook] as “Representative Rule” — Case as Piece of Doctrinal “Map”

XI.   Case [in Class] As Resource For Learning Argumentative Techniques Associated With Common Law = Common Law Kit-Bag™
XI.   Case as Example of Legal Rhetoric — One of Several Rhetorical Forms — Justifying Results

XI.   Case as Event in the Lives of Participants — Law and Real People, The Legal Lens at Work

XI.   Case as Historical Case Study — Culture, Time & People

XI.   Case as Part of Larger and Longer Dispute — Partial Window on Dispute Resolution, Tactics & Lawyering

XI.   Case as Resource for Academics and Commentators — Politics & Time
XI.   Modern Limits of the Case Method

XI.   Tilt Towards Litigation (vs. Other Legal Views)

XI.   Tilt Towards Common Law (vs. Statutes)

XI.   Tilt Towards “The Eye of the Case” for Teaching Materials

XI.   Tilt Away from Tactics

XI.   Tilt Away from Fact Development

-- Class 2
What Law Students Know — First Skills — Reading Rules

XII.   An Introduction to Doctrine and Its Manipulation — Law as Accepted Boxes, Doctrine, and Storylines [read, read, read § 504 of Restatement (Second) of Torts in CLM 13 and MBE Torts Map in CLM 16-17]

XII.   Doctrine as Shared Intellectual Maps for Lawyers 

XII.   The Analogy of Geographical Maps — The Legal Atlas 

XII.   Common Assumptions and Shared Experience

XII.   Navigation Skills and 
XII.   Telescoping — Large to Small and Back Again

XII.   As Applied to Lawyer and First-Year Curriculum

XII.   Common-Law Categories and Doctrine as Shared Intellectual Maps of Lawyers [read MBE Torts Map in CLM 16-17]
XII.   Navigating the Legal Landscape — Survival Skills and Common Tools

XII.   Telescoping —Matters of Scale “Levels” of Knowledge —Cascading Menus [read Reporter’s Notes to § 504 in CLM 13-15]
XII.   The Texture of Rules — Taxonomy of “Pressure Points” and Why They Matter for Lawyers — The Thrill of “Close Reading” of § 504

XII.   Thresholds & Negation 

XII.   Limits/Qualification/Exceptions/Gaps

XII.   Defenses & Justifications

XII.   The Tactics of Rules — § 504 — Moves and Countermoves

XII.   The Back and Forth of Lawyering

XII.   The Ebb and Flow of Doctrine — Causes of Action + Defenses, Rules + Exceptions

XII.   Tactics Embedded in Doctrine — Knowing the Tilt of the Field

XII.   Rules & Lawyers — Real Life for Lawyers — Different Legal Voices and Functions — “Pressure Points” & Rules

XII.   Drafters — The Carousel of Meaning

XII.   Planners — Finding and Resolving Uncertainty

XII.   Advocates — Arguing Meaning of Rules

XII.   Deciders — Justifying Decisions About Rules

XII.   Academics
XIII.   Why All This Matters [Doctrine — An Exercise (llama problem) in CLM]
-- Class 3
What Lawyers Know — Common-Law Kitbag — Introduction

XIV.   An Introduction to the Common-Law Kitbag™ [read “Bedtime Story” article in CLM 18-23]

A. Common-Law Kitbag™ and Socratic Method

B. Common-Law Kitbag™ = Lawyer Craft and the Common Law = Associated Argumentative Techniques

C. Common Law as the Sophisticated Thought of Six-Year Olds

D. An Aside on Legal Techniques and the Modern Question of “Indeterminacy”

XIV.   Indeterminacy and Laypeople, Indeterminacy and Lawyers

XIV.   Arguing “Anything” and the Soul of Lawyers

XIV.   Identifying Familiar Elements of Legal Argument in Transcript of “Bedtime Story” = Nascent Common-Law Kitbag™
XIV.   Doing Things With Words

XIV.   Doing Things With Categories

XIV.   Doing Things With Rules

XIV.   Doing Things With Cases

XIV.   Doing Things With Facts and Stories

XIV.   Giving Good Reasons

XIV.   Identifying Examples of Common-Law Kitbag™
What Lawyers Know — Common-Law Kitbag™ — Doing Things with Words

II. The Common-Law Kitbag™ — Doing Things with Words

A. The Basic Moves — Formalism vs. Context — Lawyers and Others [read first part of Boyle article, Anatomy of a Torts Class, handout; GTM 37-43; read Llewellyn article on electronic reserve, especially chart on canons at end of article]

B. Canons of Construction and Other Techniques [Ind. Code §§ 1-1-4-1 to -6]
XIV.   Special Definition Sections [Ind. Code §§ 34-6-2-1 to -151]
XIV.   Special Definitions for Lawyers [Ind. Code § 1-1-4-6(b)]
C. Meaning as Formalism — “Things” and Essences — Words as Physical Objects — Reification and Words

1. “Formalism” — Generally — Variants

2. Theory — Words as “Things” — Reification

XIV.   “Meaning” as Quality

XIV.   Movement Doesn’t Change Meaning

XIV.   Context-Free, Independent of Observer

XIV.   “Measuring” Meaning — Lawyer as Scientist, Dictionary as Periodic Table

XIV.   Examples of Words as Things

XIV.   Consequences — “Authority” and Lawyers

XIV.   Measuring — “Meaning” as Quality

XIV.   Authorities

D. Meaning as Context — The Shell Game of Mirrors — Backdoor “Purpose”

1. Theory — Context as Mirror

a. Meaning as Filtered Through Mirror of Context

b. General Technique = Manipulate Context = Manipulate Mirror = Manipulate Meaning

2. Examples — Varieties of Context — Varieties of Mirrors

XIV.   a. Page as Context — Placement Among “Similar Things
”

XIV.   Adjacent Words

XIV.   Adjacent Sentences

XIV.   General Provision

XIV.   Entire Statute

XIV.   Like Statutes

b. Actual (or Idealized) Person as Context — “Mind of the Maker”

c. Idealized General Person (and Culture) as Context — “Reasonable Person”

XIV.   Legal Culture as Context — Common Law Culture and Meaning

XIV.   Policy as Context — “Problem to be Addressed”

XIV.   Multiple Purposes (and Why This Helps Tactically)

XIV.   Broad vs. Narrow Purposes

3. Different Legal Roles, Different Uses of Words and Ambiguity

a. Drafters

b. Advocates

c. Deciders

E. The Persistent Presence of Counter-Arguments — Examples — Ebb and Flow

F. The Politics of Interpretation — Politics & Choice of Argument — The Tilt of Formalism, the Tilt of Context

1. Various (and Varying) Assumptions about the World

2. Assumptions about People

H. Review — Issues & Meaning [GTM 43-53]

-- Class 4
What Lawyers Know — Tort Doctrine — Introduction

III. An Introduction to (Conventional) Tort Doctrine — The Basics [Lecture]

XIV.   Conventional Basis of Common Law Tort Liability — Recognized Legal Stories

XIV.   Access to Particular Forum

XIV.   “Causes of Action” + Defenses

XIV.   Conventional Basis of Common Law Tort Liability

XIV.   Intentional Torts

XIV.   Negligence

XIV.   Strict Liability

XIV.   The Resulting Contour of Casebooks and Their Cases — An Introduction [Lecture]

Intentional Torts — Intent + Battery

IV. The First Tort Doctrine — Intentional Torts

A. First Principles

XIV.   The Contours of Intentional Torts — This Piece of the Doctrinal Map

XIV.   Intent, Reckless & Negligence — Basic Principles

XIV.   Torts vs. Criminal Law

XIV.   Varieties of Intentional Torts

B. The Key Requirement of Intent & Battery [Vosburg v. Putney, CB 3-10] — First Questions About Cases — Vosburg as Example

1. “Briefing Issues”

2. Representative Rule + Doctrine + Twists + Application (Real and Hypothetical)

XIV.   Walking Around Vosburg — Other Questions You Should Care About

XIV.   A Window on Torts — Choice of Forum and Alternatives

XIV.   A Window on Litigation (and What Lawyers Do) — Matters of Tactics, Matters of Truth

XIV.   A Window on Legal Rhetoric — Alternatives to the Opinion

XIV.   A Window on Policy — The “Fairness” of Rules, the Purpose of Rules

XIV.   A Window on History and Culture — This Time, This Place, These People, and the Law

XIV.   A Window on the Legal Lens — The A vs B Problem

XIV.   A Window on Facts & Storytelling — the “Story Within A Story”

-- Class 5
XIV.   Offensive Battery [Alcorn v. Mitchell, CB 83-85]
Intentional Torts — Intent — Extent of Culpability — Special Standards

XV.   Special Dimensions of Intent 

XV.   Meaning of Intent [Garratt v. Dailey, handout; 7-8]
XV.   Intentional Torts & Levels of Culpability

XV.   “Eggshell Skulls” [Vosburg v. Putney, CB 4- 6]
XV.   “Transferred Intent” [Talmadge v. Smith, handout; CB 10 note 5]
XV.   “Mistake” [Lecture]
Intentional Torts — Assault

XVI.   Assault [CB 79-83]

XVI.   Basics of Assault [I. de S. and Wife v. W. de S., CB 79-80 & n.1]

XVI.   The Importance of Words [Tuberville v. Savage, CB 80]

XVI.   Conditional Assaults [ CB 81-82 note 2]
XVI.   Apprehension v. Fear [CB 82-83 note 3]
-- Class 6
Intentional Torts — False Imprisonment

VII. False Imprisonment

A. Thresholds & Basic Moves [Bird v. Jones, CB 85-88]

B. Business Applications [Coblyn v. Kennedy’s, Inc., CB 88-90]

C. Change by Statute [Ind. Code §§ 35-33-6-1 to -5]
D. Twists and Turns of Doctrine [CB 90-93]
-- Class 7

Intentional Torts — Intentional Infliction of Emotional Distress

I. Intentional Infliction of Emotional Distress 

XVI.   Early Stages and Older Rules [Wilkinson v. Downton, CB 93-94; Bouillon, CB 94-95]

XVI.   The Role of § 46 [CB 96-97] [Ind. = Cullison v. Medley, 570 N.E.2d 27 (Ind. 1991) (recognizing tort)]

XVI.   Modern Exemplars [CB 97-100]
XVI.   Additional Issues

XVI.   An Aside on Contextual Rules

XVI.   Part of the Big Picture — Modern Law and Abuse of Private Power — Classical Common Law Baselines and Modern Constraints

XVI.   Dimensions of “Emotional Distress” — A Taxonomy of Fear

XVI.   Emotional Distress in the Family [Indiana Code §§ 34-12-2-1 to -8]

XVI.   Forums for Torts — Why Something Should Not Be In Court

-- Class 8

Intentional Torts — Torts to Property

XVII.   Torts to Property

XVII.   Trespass to Real Property

XVII.   General Standards [Dougherty v. Stepp, CB 10-13]

XVII.   Methods of Trespass

XVII.   Extent of Boundaries

XVII.   Trespass to Personal Property [CB 13-14 note 4]

XVII.   Conversion

XVII.   General Standards [Poggi v. Scott, CB 22-26]

XVII.   Versus Trespass to Personal Property. [CB 26 note 3]

-- Class 9
Intentional Torts — Defenses — Consent + Insanity

III. Basic Defenses and Privileges — Call & Response

XVII.   Affirmative Defenses — The Place of Global Moves — Back & Forth + Excuses & Good Reasons

XVII.   Consent

XVII.   General Principles [Mohr v. Williams, CB 35-37]

XVII.   Scope of Consent [CB 37-38 note1]

XVII.   Form of Consent [CB 38-40 note 2]

XVII.   Special Problems of Consent — Emergencies, Minors, Personal Dignity, Personal Relationships [CB 40-43 notes 3-7]

XVII.   Legal Limits on Consent

XVII.   Mutual Combat [Hudson v. Craft, CB 43-46]

XVII.   Other Illegalities [CB 46-50 notes 1-4]

XVII.   Special Problems of Medical Consent [Lecture]

XVII.   Capacity to Give Medical Consent [Ind. Code §§ 16-36-1-1 to -14]
XVII.   Informed Consent for Medical Procedures [Ind. Code §§ 34-18-12-1 to -9]
XVII.   Following Refusal to Consent [Ind. Code § 16-36-4-7 (no liability)]
XVII.   Health Care Representatives (and Power of Attorney) [Ind. Code §§ 30-5-7-1 to –6; §§ 30-5-5-16 to -17; § 16-36-1-7]
XVII.   Capacity to Give Mental Health Consent [Ind. Code §§ 16-36-1.5-1- to -10]
XVII.   Living Wills [Ind. Code §§ 16-36-4-1- to -21]
XVII.   Insanity [McGuire v. Almy, CB 50-54]

--Class 10

Intentional Torts — Defenses — Self Defense + Defense of Property

XVII.   Self-Defense

XVII.   Generally

XVII.   Issue of Mistake [Courvoisier, CB 54-59]

XVII.   Fine Points of Doctrine [CB 56-59 notes 1-2]

XVII.   Defense of 3d Parties [CB 59 note 3]

XVII.   Defense of Property

XVII.   The Classic Case [Bird v. Holbrook, CB 59-61 & CB 62-63 note 2]

XVII.   Statutes [CB 61-62 note 1]

XVII.   The Modern Classic Case [Katko v. Briney, handout; CB 63-64 note 3]

XVII.   Special Cases. [CB 64-65 note 4]

-- Class 11

Intentional Torts — Defenses — Recapture of Chattels + Necessity

F. Recapture of Chattels (and Land) [CB 65-68]

G. Private Necessity — Private Takings

XVII.   The Classic Cases — Ploof v. Putnam [CB 68-71] + Vincent v. Lake Erie [CB 71-75]

XVII.   Offensive and Defensive Use of Private Necessity

XVII.   Doctrine, Gaps, and Questions — Doctrine by Steps

XVII.   Limits on Private Property [CB 76-77 note 4]

H. Public Necessity [CB 75-76 note 3] [Ind. Code § 36-8-3-16 (fire)]
Final Notes on Intentional Torts — Tactics

IV. An Aside on the Strategic and Tactics of Intentional Torts [Lecture]

A. Level of Damages

B. Available Common Law Defenses

C. Statute of Limitations

D. Insurance Coverage — Intentional Wrong as Defense to Coverage

E. Statutory Coverage — Intentional Wrong as Opt-Out Defense

F. Discharge (or Not) in Bankruptcy [Kawaauhau v. Geiger, 523 U.S. 57 (1998) (“willful and malicious injury” not dischargeable includes intentional, but not reckless or negligent injury)]

Final Notes on Intentional Torts — The Intersection of Tort, Crime, and the Modern State

XVIII.   Options for Private Violence and Private Law [Lecture]

XVIII.   Modern Statutes and Private Violence — Civil Rights Statutes

XVIII.   Civil RICO and Damages [Ind. Code §§ 34-24-3-1 to -4; 34-24-2-1 to -8]
XVIII.   Parental Liability [Ind. Code §§ 34-31-4-1 to -2]

XVIII.   Crime Victims Reparations [Ind. Code §§ 5-2-6.1 to -48]

XVIII.   Modern Statutes and the Modern Role of Common Law — An Introduction — Agenda-Setting + Gap-Filling + “Private Statutes” + “The Private Constitution”

Common-Law Kitbag™ — Doing Things with Facts — The “Fact Game” — Introduction

XIX.   The Common-Law Kitbag™ — Legal Stories and “The Fact Game” — Doctrine & Hard Cases + Finding and Making Facts — Putting it Together [Lecture]

XIX.   Facts as “Conversation Stoppers” v. Facts as “Conversation Starters” — “Facts” and Other Disciplines, “Facts” and Lawyers 

XIX.   Why Facts are Important for Lawyers

XIX.   Case Method and Problematic of Facts

XIX.   Strategic Storytelling

XIX.   Causes of Action = Password Stories = Accepted Legal Stories = Stylized, Ritualistic Storylines (Legal Story as Icon)

XIX.   Different Stories, Different Results — Matching Needs with Options

XIX.   The Lawyer as Storyteller —Taking What You Have and Telling It “As If” It Were an Accepted, Listed Story (That Gets You What You Want)

XIX.   Lawyer v. Lawyer: Competing Stories, Competing Results

XIX.   An Introduction to Legal Stories and the “Fact Game” — Basic Steps and Moves

XIX.   Assembling Relevant Legal Categories (and Stories)

XIX.   Recognizing Relevant “Pressure Points” & “Hard Cases” & Responses

XIX.   Deriving Relevant Facts from “Distinctions of Significance” in Legal Doctrine

XIX.   Storytelling — The Factual Legal Story

XIX.   Storytelling — The “Story Within the Story” — Mapping onto Relevant Life Stories of Decision-Makers

-- Class 12

Common-Law Kitbag™ — Doing Things with Facts — Hamer as Example

XIX.   An Introduction to Hamer v. Sidway 

XIX.   The Background of Hamer [read Hamer v. Sidway [I] (lower court decision) handout and Hamer v. Sidway [II] (Court of Appeals decision) handout]

XIX.   The Place of Hamer v. Sidway in Traditional Common Law Contract Doctrine

XIX.   Consideration — Gifts v. Bargains — Treatment of Promises to Give a Gift — Common Law & Others

XIX.   Conditional Promises and “Hard Cases”

XIX.   An Introduction to Hamer v. Sidway — Timelines and Characters, Claims and Strategies

XIX.   Events & Timelines

XIX.   Tactics — Strategic Significance of Legal Categories

XIX.   Evidence — Events, Documents, Timelines

XIX.   Starting the “Fact Game” — Hamer v. Sidway as Example — Recognizing Relevant Legal Stories (Categories)

XIX.   Doing What Lawyers Do: Giving Meaning to Events in the World by Categorizing Them — Finding Relevant Legal Storylines [Discussion + Lecture]

XIX.   Strategies for Plaintiff — Overcoming Time — Options and Possibilities

XIX.   Oral or Written Contract

XIX.   Written Promise in a Will — Formal or Holographic

XIX.   Written Trust

XIX.   Strategies for Defendant — Negate + Others (Paired Opposites) + Affirmative Defenses

XIX.   Gift Promise

XIX.   Statute of Limitations

XIX.   A Final View of Legal Options and Strategies

XIX.   Doing What Lawyers Do: Bumps in the Road — Recognizing and Understanding “Hard” and “Easy” Cases

XIX.   The Tactics of “Hard” and “Easy” Questions

XIX.   Ambiguity as a Source of Power for Lawyers — The Power of Cultural Knowing (and Creative Truth)

XIX.   The Power of Lawyers — Being at the Edge of the Box — Tactical “Tipping” Points

XIX.   Why is Hamer a “Hard Case” for Relevant Doctrine?

XX.   Doing The “Fact Game” — Hamer v. Sidway as Example — The Role of the Legal Storyteller [Discussion + Group Presentations]

XX.   Isolating Basic “Legal Facts” [read “The Fact Game” handout]

XX.   Assembling Relevant Facts

XX.   Techniques for Using/Making/Telling/Manipulating/Massaging Facts [Lecture + Discussion]

XX.   Flipping Facts — Turning Facts Around

XX.   Shaping Facts — Making Much Out of Little or Little Out of Much

XX.   Shifting Viewpoints — A v. B

XX.   Shifting Timeframes — Narrow v. Broad

XX.   Recategorizing

XX.   Hamer v. Sidway as Example — The (Detailed) Factual Arguments for “Gift” vs. The (Detailed) Factual Arguments for “Bargain” [Group Presentations + Discussion]

XX.   The Arguments for Gift

XX.   The Arguments for Bargain

XX.   Hamer v. Sidway as Example — Potential “Stories Within a Story” [Group Presentations + Discussion]

XX.   Potential “Story Within a Story” for the Uncle

XX.   Potential “Story Within a Story” for the Nephew

XX.   Review — Issues & Facts [GTM 67-85]

Week 2
-- Class 13

What Lawyers Know — Tort Doctrine — Negligence —Introduction

XXI.   An Introduction to the Negligence Paradigm [CB 169-71]

XXI.   The Place of Negligence in Modern Torts

XXI.   New Boxes and Old Stories — Creation of the Negligence “Box”

XXI.   Old Boxes and Newer Stories — Recent Theories of Negligence

XXI.   Negligence and Its Alternatives — Modern Options for Accidents and Risks

XXI.   The Rise of Negligence in the 19th Century [TLIA 3-19]

XXI.   Older Options — Forms of Action — General and Specific

XXI.   Pleading in the King’s Courts & Causes of Action

XXI.   What Lawyers Do in 1850 — Pleading, Substance, and Causes of Action

XXI.   The World of “Trespass” and “Trespass on the Case” [CB 112-15; Scott v. Shepard, CB 115-19; 119-22]

XXI.   Nature of Risks — Guns, Animals, and Such

XXI.   Pleading, Intent, and Defenses

XXI.   Resulting Distribution of Responsibility in the World

XXI.   Reasons Behind the Creation of New Legal Box — The Possibility of Sudden, Wholesale Change in Legal Maps [CB 126-27]

XXI.   Political Reasons

XXI.   Intellectual Reasons

XXI.   Technological Reasons

Negligence — The Classic Case + Classic Negligence Theory

XXII.   The Paradigm Case — Brown v. Kendall [CB 123-27]

XXII.   The Place of Brown v. Kendall in Tort Law

XXII.   Justice Shaw and the Road to Plessy [Lecture] [Roberts v. City of Boston, 59 Mass. (5 Cush. 198 (1850), cited in Plessy v. Ferguson, 163 U.S. 537, 544-45 (1896)]

XXII.   Starting Points — “Trespass,” Pleading, and Proof

XXII.   Ending Points — Negligence, New Pleading, and New Proof

XXII.   Outline of Emerging Doctrine

XXII.   Circumstance and Risk — “Inevitable Accident” and Condition of Life — Accidents and Default Rules

XXII.   Reasonable Person [Man]

XXII.   Burden of Proof & Defenses

XXII.   Resulting Narrowing (or Expansion) of Risk

XXII.   Negligence Comes to Indiana [Ind = Bennett v. Ford, 47 Ind. 264 (1874)]

-- Class 14
Negligence — Classic Negligence Theory

XXIII.   The Nature of Negligence — Classical Negligence in a Nutshell

XXIII.   “Unreasonable” Risk and Liability vs. “Reasonable” Risk and “Condition of Life”

XXIII.   Case-by-Case Decisionmaking

XXIII.   Majoritarian Standards & Dominant Social Expectations

XXIII.   The Language of Personal Wrongdoing and Moralisms

XXIII.   Intuitionism + Dominant Culture

XXIII.   Implicit Political Assumptions About People — Assumptions of “A v. B” — What is Left Behind — Pre-1937 Assumptions

XXIII.   Irrelevance of Wealth

XXIII.   Access to Markets, Access to Courts

XXIII.   Bargaining Power

XXIII.   Future Theories of Torts — The Unconstitutionality of Kaldor-Hicks

XXIII.   Changes in Assumptions in the Modern Era

XXIV.   Theories of Negligence [Lecture]

Negligence — Standards of Conduct — Reasonable Person

XXV.   Fine Points of Doctrine — The Reasonable Person

XXV.   Generally [Vaughan v. Menlove, CB 171-75; CB 175-76 notes 1-3]

XXV.   The Classic Formulation — Social Expectations, and Minimum Standards — [study Holmes excerpt from Common Law, CB 177-78]

XXV.   Implementation — General Rules

XXV.   Old Age [Roberts v. King, CB 178-79]

XXV.   Beginners and Experts [CB 179-80 note]

XXV.   Common Knowledge

XXV.   Children — Basic Assumptions

XXV.   Basic Tests — Divergent Views [Lecture]
XXV.   The “Adult Activity” Countermove [Daniels v. Evans, CB 180-82; CB 182-84 note 1]

XXV.   Plaintiff v. Defendant [CB 184-85 note 2]
-- Class 15

Negligence — Reasonable Person (Continued)

C. Elements of the Reasonable Person (Continued)

XXV.   Mental Health

XXV.   Generally [Breunig v. American Family Insurance, CB 185-88; CB 188-89 note 1]

XXV.   Institutionalized Persons [CB 189-90 note 2]

XXV.   Physical Characteristics [Fletcher v. City of Aberdeen, CB 190-91; 191-92 note 1; Robinson, CB 192]

XXV.   Wealth [Denver & Rio Grande R.R., CB 192; CB 192-94 note 1]

XXVI.   Basic Moves & Tactics — Higher Standards, Lower Standards — What You Did vs. What the Common Law Requires

XXVI.   “Emergency” + Countermoves [Lyons v. Midnight Sun Transp. Serv. Inc., CB 215-17; CB 217 note 1]
XXVI.   Common Carrier [Andrews v. United Airlines, CB 217-20; CB 220 note]

XXVI.   Others Moves [Lecture]
-- Class 16

Negligence — Professional Malpractice

XXVII.   An Aside on the Special Problem of Professional Malpractice [Lecture]

XXVII.   General Standards

XXVII.   Medical Malpractice — Special Procedures [Ind. Code §§ 34-18-1-1 to -18-2]
Negligence — Calculus of Risk

XXVIII.   The “Calculus” of Risk 

XXVIII.   General Standards [Blyth v. Birmingham Water Works, CB 194-96]
XXVIII.   Hard Cases [Eckert v. Long Island R.R., CB 196-98]

XXVIII.   Early Academic Offerings [Terry, Negligence, CB 198-200; Seavey, Negligence, CB 200-01; CB 201 note]

XXVIII.   Exemplars [Osborne v. Montgomery, CB 201-03; Cooley v. Public Serv. Co., CB 203-05; Adams v. Bullock, handout]
-- Class 17

Negligence — Calculus of Risk — The Special Case

XXIX.   The Special Calculus of Carroll Towing [Carroll Towing, CB 206-08]

XXIX.   Torts and Admiralty

XXIX.   The Basics of the Famous Formula

XXIX.   Elements

XXIX.   General Application and Workings

XXIX.   On the Facts of Carroll Towing
XXIX.   Critique of the Formula — Symbolic Logic and the Real World — What Already is Assumed

XXIX.   Questions of Institutions
XXIX.   Questions of Values and Non-Lexical Ordering [and Economics] [CB 208-11]

XXIX.   Questions of Quantification [CB 211 note 2]

XXIX.   Questions of Implementation [CB 211-15 notes 3-7; Ross, Settled Out of Court CB 214-15]
-- Class 18
Common-Law Kitbag™ — Giving Good Reasons — The Theory

XXX.   The Common-Law Kitbag™ — Basic Skills — Giving and Generating “Good Reasons”

XXX.   Generating Policy Arguments — The Theory [reread “Bedtime Story” + read second part of Boyle article in CLM

XXX.   “Good Reasons” — Lawyers and Others — Different Disciplines, Different Reasons [Lecture + Discussion]

XXX.   Legitimate “Good Reasons” for Lawyers — Generally — Available “Public” Reasons

XXX.   Politics and What Lawyers Can’t (or Didn’t) Say

XXX.   Outer Boundaries — Legal Dialogue and Ultimate Public Values

XXX.   Outer Limits — Political “Yes” and “No” — Torts and the Constitution

XXX.   How This Has Changed Over Time — What is Added, What is Closed Off

XXX.   Exemplars — Classical Common Law Torts vs Modern Torts

XXX.   Within the Boundaries — “Public” Reasons — “Screens”

XXX.   Public, General, and “A Good Thing”
XXX.   High Level of Abstraction

XXX.    Topics for Good Reasons

XXX.   Torts Writ Large (e.g., Strict Liability vs. Negligence)

XXX.   Doctrine & Distinctions

XXX.   Individual Cases
Common-Law Kitbag™ — Giving Good Reasons — A First List

XXXI.   Taxonomy of Legitimate “Good Reasons” for Lawyers — Call & Response — Back & Forth [Lecture + Discussion + study second part of Boyle article handout]

XXXI.   Good Reasons — Shaping Arguments — Arguments About “Purposes” or “Public Policy” [GTM 156-57; Boyle (“deterrence” or social utility arguments)]
XXXI.   Good Reasons — “Fairness” [GTM 159-65]

XXXI.   Good Reasons — Rules & Administration [GTM 157-59]

XXXI.   About Rules vs. Standards — Arguments About What Kind of Rules to Have

XXXI.   “Hard v. Soft” = Rule vs. Standard

XXXI.   “Single v. Many” = This Particular Case vs. This Class of Cases = Shifting Context

XXXI.   About Who Should Do the Deciding — Arguments About Institutional Competency
XXXI.   Courts v. Legislature
XXXI.   Judges v. Juries

XXXI.   Good Reasons — Common Sense “Morality”
XXXI.   In general 

XXXI.   Typical Tensions

XXXI.   Individual vs. Community

XXXI.   Reasonable Expectation vs. Reasonable Expectation

XXXI.   Form vs. Substance

XXXI.   Other, Sundry Good Reasons — Legal Proverbs — Axioms, Aphorisms & Admonitions

XXXI.   General Legal Proverbs

XXXI.   Proverbs for Torts — Examples

XXXI.   Review — Issues & Public Policy [GTM 151-93]
-- Class 19
Negligence — Matters of Evidence — Courts v. Juries
I. The Negligence Paradigm — Matters of Institutional Competence and the Role of Statutes
XXXI.   Courts vs. Juries (and an Introduction to Rules vs. Standards) [CB 285-89; Holmes excerpt CB 288-90]

XXXI.   The Classic Cases [read Goodman and Pokora as a unit, CB 290-92; CB 292-94 note 1; 296-98 note 3]

XXXI.   Companion Cases and the “Stop, Look, and Listen” Rule

XXXI.   An Introduction to Rules v. Standards

XXXI.   An Introduction to Arguments About Institutional Competence
Negligence — The Role of Statutes
XXXII.   The Role of Statutes — Background [Lecture]

XXXII.   Statutes and “Causes of Action”

XXXII.   Private Cause of Action Expressly Created by Statute

XXXII.   Private Cause of Action Implied from Statute (or Constitution) by Courts

XXXII.   Enforcement Action Brought by State, Based on Statute or Administrative Regulation

XXXII.   Statute as Source of Negligence Standard in Private Action

XXXII.   Practical and Political Significance of Statutes as Source of Standard in Modern Negligence Law

XXXII.   Classical Common Law = The Limited Range, Power, and Narrow Subject Matter of Statutes in Civil War-to-1937 Period

XXXII.   Modern Scope of Statutes = The Age of Statutes + Modern Law

XXXII.   Resulting Possibilities in Practice and Theory

XXXII.   Threshold Issues — What is a “Statute”

XXXIII.   The Role of Statutes — First Principles 
XXXIII.   The Thayer Argument [CB 261-62; CB 262-64]
XXXIII.   A Classic Application [Osborne v. McMasters, CB 265-66]

XXXIII.   Crafting General Standards [CB 266-67; CB 267-69 notes 1-2]
-- Class 20
XXXIV.   The Role of Statutes — Fine Points
XXXIV.   Procedural Consequences — the Variations [Martin v. Herzog, CB 270-71]

XXXIV.   Excused Violations [Tedla v. Ellman, CB 271-73 note]

XXXIV.   The Centrality and Manipulation of “Purpose” — Classic Examples [Brown v. Shyne, CB 273-75; CB 276-78 notes 1 -3]
XXXIV.   Defensive Use of Statutes [Lecture]

Negligence — The Role of Custom
XXXV.   The Role of Custom
XXXV.   Basic Arguments and Examples [Titus, CB 221-23; Mayhew CB 223-24]

XXXV.   Defensive Use of Custom — The Classic Case — Both Sides
XXXV.   The First Case [T.J. Hooper, CB 224-26]
XXXV.   The Second [T.J. Hooper, CB 226-27]
XXXV.   Remaining Questions [CB 227-31 notes 1-4]
-- Class 21

Negligence — Special Matters of Proof — Res Ipsa Loquitur
XXXVI.   The Background of Res Ipsa Loquitur [RIL]
XXXVI.   The Place of Circumstantial Evidence [Lecture]

XXXVI.   The Role of RIL
XXXVI.   “Condition of Life” and the Counter for RIL

XXXVI.   The Strategic Significance of RIL for Plaintiffs

XXXVI.   The Classic Case [Byrne v. Boadle, CB 298-300]

XXXVI.   Statements and Variations of the Classic Rule [CB 300-02]
XXXVI.   Fine Points and Representative Cases [CB 302-03 note 2; CB 305-06 note 4]

XXXVI.   Representative Modern Case [Colmenares CB 307-11; CB 311-12 note 1]

XXXVI.   More Examples & Issues [CB 312-16 notes 3-4]
XXXVI.   Special Procedural Significance of RIL [CB 306-07 note 3]
-- Class 22

Negligence — Res Ipsa Loquitur — Classic Case
XXXVII.   The Special Case — Ybarra v. Spangard [CB 316-21] — “Walking Around” Ybarra
XXXVII.   As Example of Creative Manipulation of Doctrine

XXXVII.   Unspoken Assumptions of Existing Doctrine — What “Goes Without Saying”

XXXVII.   Creating New Doctrine — Rhetorical Assumptions + Unstated Techniques

XXXVII.   As Special (and Narrow) Medical Case — The Practical Playing Out of RIL Here

XXXVII.   Fine Points about RIL in Medical Context

XXXVII.   Questions about RIL — Torts v. Evidence [CB 321-24 notes 1-2]
XXXVII.   Common Understanding — Experts vs. Others [CB 321-24 note 2]

XXXVII.   RIL and Multiple Defendants [CB 324-25 note 4]
XXXVII.   Statutory Modifications [CB 326 note 5]

XXXVII.   Issues Beyond Medical Malpractice — The Specter of Group Liability (and the Hint of Future Tort Worlds)
Week 3
-- Class 23

Common Law Kit-Bag™ — Doing Things with Cases

XXXVIII.   The Common Law Kit-Bag™ — Doing Things with Cases — Basic Case Analysis — “Like” and “Unlike”

XXXVIII.   Doing Things With Cases — Basic Case Analysis — The Theory [read first part of Boyle article in CLM]
XXXVIII.   Text and Meaning, Text and Interpretation — Law vs. Other Disciplines

XXXVIII.   Case as Basic Legal Datum — Generating “Meaning” in the Legal Culture

XXXVIII.   Common Law & Past Instances — Roles of Lawyers — Generally

XXXVIII.   “Like” or “Unlike” Past Instances

XXXVIII.   The Reality of Gaps in Leal Maps

XXXVIII.   Determinacy — Culturally Open and Culturally Closed Moves

XXXVIII.   The Basic Legal Sentence [Lecture]
XXXVIII.   Basic Legal Syntax = “When [person] does [action] to [person] and [event] happens, then [person] gets [remedy] because of [case/rule/reason]. That is what happened here.”

XXXVIII.   Strategic Grammar

XXXVIII.   “Like” = “That Is the Rule” and “That Happened Here.”

XXXVIII.   “Unlike” = Denial or Distinguish = “That Is Not the Rule” or “That Did Not Happen Here”

XXXVIII.   Basic Tactics — Recurring Patterns of Arguments — Generating Rules + “Like” and “Unlike [Review Page v.Hollingsworth; GTM 59-64]

XXXVIII.   Narrow v. Broad Meaning
XXXVIII.   Techniques — Narrow v. Broad — Levels of Abstraction + Overlapping Categories

XXXVIII.   Areas for Argument

XXXVIII.   Facts

XXXVIII.   Rules

XXXVIII.   Reasons
XXXVIII.   How it Works — Examples — As Applied to Page v. Hollingsworth + Llama Problem

XXXVIII.   Facts

XXXVIII.   Stating the Facts — Narrow or Broad

XXXVIII.   Stating “Like,” Stating “Unlike”

XXXVIII.   Legal Categories vs. Other Categories

XXXVIII.   Rules
XXXVIII.   Stating the Rule — Narrow or Broad

XXXVIII.   From One Case vs. From Several Cases

XXXVIII.   Reasons

XXXVIII.   Purpose of Rule

XXXVIII.   Broad vs. Narrow

XXXVIII.   Multi-Purpose

XXXVIII.   Other Methods — Making Cases Bigger — Extending vs. Applying Cases
XXXVIII.   Rule vs. Rationale — Bigger than This Case

XXXVIII.   Stated Rules vs. Unstated Rules — Saying vs. Doing
XXXVIII.   Building New Cases From Old Rules — Old Rules, New Facts (e.g., trespass)
XXXVIII.   Building New Rules from Old Cases — Old Facts, New Rules (e.g., IIED)
XXXVIII.   Analogies + Acceptable Categories — Horizontal Stretching — Floating Sets of Legal Categories
-- Class 24
Negligence — Questions about “Duty”
II. The Negligence Paradigm [Continued] — Dimensions of “Duty”

XXXVIII.   Tort Law and Altruism: Duty/No Duty, Malfeasance/Nonfeasance, and the “Good Samaritan” Conundrum
XXXVIII.   Rationales — Acts, Individualism, and the Role of Community
XXXVIII.   Bohlen [CB 569]

XXXVIII.   Ames [CB 569-71

XXXVIII.   Epstein [CB 571-73]

XXXVIII.   Posner [CB 573; CB 574-75 note 1; Stockberger handout]

XXXVIII.   Bender [CB 573-74]

XXXVIII.   The Harsh World of the Common Law [Buch v. Amory Manuf. Co, CB 565-67; Hurley v. Eddingfield CB 568; CB 568-69 note (Yagan v. Bigan)]

XXXVIII.   Twists and Turns

XXXVIII.   Matters of Degree — “Easy Rescues” and Others
XXXVIII.   Legislation [CB 575-77 note 3]

XXXVIII.   General Aid in Emergency or Accident [Ind. Code § 34-30-12-1]
XXXVIII.   Rendering CPR [Ind. Code § 34-30-12-2]
XXXVIII.   Paramedics and Emergency Medical Technicians [Ind. Code §§ 16-31-6-1 to -3]
XXXVIII.   Aid to Person Suffering from Food Lodged in Throat [Ind. Code §§ 16-31-9-1 to -4]
XXXVIII.   Voluntary Health Care [Ind. Code §§ 34-30-13-1 to -2]
XXXVIII.   Emergency Aid to Animal by Veterinarian [Ind. Code § 15-5-1.1-31]
XXXVIII.   Rescue and Public Entities [CB 577-79 note 4]

XXXVIII.   Nonfeasance/Malfeasance in Operation — Arguments and Temporal Framing

XXXVIII.   Tactical Aspects of “Duty”

XXXVIII.   “Special” Relationships and Physical Control

XXXVIII.   Anticipated Moves and Counter Arguments — Using the Common-Law Kitbag [Montgomery v. National Convoy & Trucking Co., CB 579-80; CB 580-82 notes 1 & 2]

XXXVIII.   Classic Countermoves [CB 582-84 notes 3 & 4]
--Class 25

Negligence — “Duty” and the Acts of Others — Traditional Categories
XXXIX.   Duty and the Acts of Others — Traditional Categories

XXXIX.   Traditional Categories — Business

XXXIX.   Employer/Employee (Respondent Superior)
XXXIX.   The Classic Rule [Bushey CB 429-31]

XXXIX.   History and Rationales [CB 431-33 notes 1 & 2]

XXXIX.   Twists and Turns of Doctrine [CB 433-37 notes 3-7]

XXXIX.   The Independent Contractor Move CB 439-40 notes 12 & 13] [Moberly v. Day, 757 N.E.2d 1007 (Ind. 2001)]

XXXIX.   Joint Venture + Partnership + Principal/Agent [CB 438 note 10]
XXXIX.   Traditional Categories — Automobiles

XXXIX.   Consent Statutes [CB 437 note 9]

XXXIX.   “Family Purpose” Doctrine [Ind. = Eichler v. Scott Pools, Inc., 513 N.E.2d 665, 667 n.2 (Ind. App. 1987) (not recognized)]
XXXIX.   Traditional Categories — Liquor Liability

XXXIX.   Dramshop Statutes [CB 278-80 note 4] [Ind. Code §§ 7.1-5-10-15 to -15.5; § 7.1-5-7-8(b)]
XXXIX.   Social Guests [?][Ind. = Gariup Const. Co. v. Foster, 519 N.E.2d 1224 (Ind. 1988) (no)]

XXXIX.   Traditional Categories — Others [Lecture]

XXXIX.   Negligent Entrustment

XXXIX.   Joint & Several Liability
XXXIX.   Other Relationships — Statutes
XXXIX.   Parents Civil Liability [Ind. Code §§ 34-31-4-1 to -2]
XXXIX.   Drug Dealer Civil Liability [Ind. Code §§ 34-24-4-1 to -14]
-- Class 26

Negligence — Questions about “Duty” — The New Politics of “Duty”
XL.   Controlling the Conduct of Others — Newer Issues — The Tarasoff Case and Its Problems (and an Introduction to Modern Torts) [Tarasoff CB 634-41]
XL.   What Tarasoff Does and Does Not Hold

XL.   Tarasoff as Forum for Common-Law Kitbag — Before the Case, Then After the Case

XL.   Doing Things with Facts [?]

XL.   Doing Things With Cases — “Like” and “Unlike” — Narrow and Broad Readings

XL.   Giving Good Reasons — Institutional + Rules

XL.   Giving Good Reasons — Shaping + Fairness +Morality

XL.   The Predictable Reponses to Tarasoff [CB 641-44 notes 1-3] [Ind. Code § 34-30-16-1 to -3]
XL.   The Politics of Newer Categories (an Introduction to Economic Analysis in Modern Torts) [skim Two Political Maps of Torts handout]

-- Class 27

Tort Doctrine— Negligence — Premises Liability

XLI.   The Special Case of Premises Liability

XLI.   The Special Common-Law Calculus of Owners and Occupiers of Land — Premises Liability — General Themes
XLI.   “Duty” and Premises Liability; Qualified Immunity & Landowners

XLI.   Formalism and Status

XLI.   Intersection of Torts and Property Rights

XLI.   Traditional Categories of Entrants
XLI.   Trespassers (Adults & Children) [Robert Addie & Sons, CB 584-87]

XLI.   Basic Moves + Basic Countermoves = No Duty + CTLA + Discovered

XLI.   Child Trespassers, “Attractive Nuisance,” and the Special Role of §‑339 [CB 588-91 notes 2 & 3] [Ind. ( § 339? = Harness v. Churchmembers Life Ins. Co., 241 Ind. 672, 175 N.E.2d 132 (1961)]

XLI.   Invitees (and the Special Problem of Social Guests) [CB 591-93 notes 4 & 5] [Ind. = Burrell v. Meads, 569 N.E.2d 639 (Ind. 1991) (social guest is invitee)]

XLI.   Licensees
XLI.   Other Special Categories

XLI.   Public Employees — the “Firefighter’s Rule” [CB 593 note 6]
XLI.   Recreational Use Statutes [CB 604-05 note 5] [Ind. Code §§ 14-22-10-2 to -2.5 (general RUS); § 14-16-1-28 (off-road recreational vehicles) 

XLI.   Other Premises Liability Statutes [§ 34-30-3-1 (gleaning)]
XLI.   Special Doctrine & Strategy

XLI.   Changing Status — Area of Invitation

XLI.   Categories and Strategy — Categories as Defendant-Oriented
XLI.   Areas Outside the Land [CB 605-06 note 5]
-- Class 28
XLI.   Newer Ideas (and Its Variations) [Rowland v. Christian, CB 593-99]

XLI.   Current Acceptance of Rowland Rule [CB 599-600 note 1; 603-04 note 4]
XLI.   Political Undercurrents (trespassers) [CB 601-03 note 3]

XLI.   Landlord/Tenant & Other Commercial Settings

XLI.   Basic Doctrine for Landlord/Tenant [CB 600-01 note 2]

XLI.   The New Politics of Torts [Kline v. 1500 Mass. Ave. Apt Corp., CB 624-30; CB 630-31 notes 1 & 2]
XLI.   Examples of New Liability [CB 632-34 notes 4 & 5]

-- Class 29
Negligence — “Duty” and the Politics of Modern Tort Law

XLII.   Modern Politics, Modern Torts — Two Cases
XLII.   Commercial Landowners and Third-Party Crime [Read Delta Tau Delta v. Johnson handout]
XLII.   Social Host Liability for Dramshop [Read Kelly v. Gwinnell, handout]

-- Class 30
Negligence — Duty — Emotional Harm
XLIII.   Additional Dimensions of “Duty” — Non-Physical Harm

XLIII.   The Traditional Rules — The Impact Rule and Its Present Status [Mitchell v. Rochester Rwy., CB 549-51; CB 551-52 notes 1-3]

XLIII.   Options for New Rules — Beyond the Spacio-Temporal Limits of the Traditional Rule

XLIII.   Zone of Danger [CB 551-52 note 2]

XLIII.   Beyond Zone of Danger [Dillon v. Legg, CB 553-57]

XLIII.   Twists and Turns — Other Options — Advantages, Disadvantages [CB 557-62 notes 1-4]

-- Class 31

Negligence — Duty — Wrongful Birth and Wrongful Life

XLIV.   New Causes of Action — New Lessons for Technology
XLIV.   Tort Liability — New Issues of Tort Liability — The Link Between New Forms of Power and New Arguments for Liability

XLIV.   Technological + Condition of Life + New Human Powers and New Human Questions

XLIV.   Political — Risk, Choice, Blame and the Role of the State

XLIV.   Questions for “Condition of Life”

XLV.   “Wrongful Birth” and “Wrongful Life” as Example [Chaffee v. Seslar handout] [Ind. Code § 34-12-1-1]
XLV.   Relationship to the Emergence of “Wrongful Birth” — Policy Dilemmas

XLV.   Technological Edges

XLV.   The Role of the Abortion Dilemma

XLV.   The Value of a Child, The Value of Life

XLV.   Various Responses to Wrongful Birth and Wrongful Life

XLV.   Wrongful Pregnancy

XLV.   Wrongful Birth — Healthy Child (or Not) — Mitigation and Offset

XLV.   Wrongful Life

XLV.   Wrongful Termination of Pregnancy
XLVI.   Economic Harm — Negligence and Privity [Lecture]
-- Class 32
Negligence — Causation — Introduction
XLVII.   Tort Doctrine — The Critical Element of Causation — An Overview
XLVII.   The Theory Behind “Cause” — Normative and Political — The Role of Cause in Classical Tort Theory

XLVII.   The Keystone — Linking Victim and Injurer + Identifying Damages

XLVII.   The Unspoken Normative Role of Cause — Necessary Link to Liability
XLVII.   Traditional Tort Theory of Causation 

XLVII.   Basic “Physical” Elements — Forces, Links, Chains — Substantial and Superseding Cause
XLVII.   “But For” and “Proximate” Cause [CB 449-51]
XLVII.   The New Questions About Cause

XLVII.   “Cause” & Different Disciplines — Cause for Lawyers, Cause for Scientists, Etc.

XLVII.   Borrowing from Other Disciplines — Statistics, Economics, Science

XLVII.   New Normative Questions About “Law and” Uses of Causation
Negligence — Causation — “But For” Cause
XLVIII.   “But For” — The Traditional Cases

XLVIII.   “But for” [New York Central RR v. Grimstad, CB 449-51; CB 453-54 note 1]
XLVIII.   An Aside on New Forms of “But For” [Lecture]

XLVIII.   An Introduction to Toxic Torts — Science as Law

XLVIII.   Legal Norms & Scientific “Cause”

XLVIII.   Toxic Tort Questions

XLVIII.   Thresholds, Statistics, and Fairness

XLVIII.   Risk (potential injury) v. Harm (completed injury)

XLVIII.   Groups vs. Individual

XLVIII.   Modern Evidence Rules About Daubert and Scientific Causation

Week 4
-- Class 33
Negligence — Causation — “Proximate Cause”
XLIX.    “Proximate Cause” — Traditional Standards, Traditional Cases

XLIX.   Standards [CB 497 (Bacon; Street)]

XLIX.   First Cases [Ryan v. New York Cent. RR., CB 497-99; CB 499-501 notes 1 & 2]

XLIX.   Special Issues

XLIX.   Other Events — Human Conduct [CB 500-02 notes 2 & 3]

XLIX.   Coincidence and Causation [Berry v. Sugar Notch Borough, CB 502-03; CB503-04 note 1]

XLIX.   Joint Causation [CB 504-05 note 2]

XLIX.   Apparent Condition of Safety [CB 505-06 note 3]

XLIX.   Criminal Acts (and Others) of 3d Persons [Brower v. New York Central, CB 507-08; CB 508-12 notes 1-5]

-- Class 34
Negligence — Causation — Questions of “Foreseeability”
L.   “Proximate Cause” — Special Cases of “Foreseeability” — The Rhetoric and Substance of What is and What is Not “Foreseeable”

L.   Extraordinary Consequences
L.   General Issues Behind the Debate About “Proximate Cause” — Two Views
L.   The Classic Cases for Each

L.   Option One [Polemis, CB 515-18; CB 518-19 note]

L.   Option Two [Wagon Mound # 1, CB 536-39; CB 539-42 notes 1-3]

L.   American Responses [Kinsman, CB 543-44 note 5]

-- Class 35
Negligence — Causation — Questions of “Foreseeability” (Continued)
L.   Other Dimensions of “Foreseeable” — Selected Examples
L.   Rescue [Wagner v. International Ry., CB 512-14; CB 514 note]
L.   Unexpected or “Unforeseeable Victim” [Palsgraf CB 519-27; CB 527-30 notes 1-4; TLIA 63-102]

L.   The Special Status of Palsgraf and Its Place in Tort Law 
L.   Majority Opinion

L.   Dissenting Opinion

L.   Open Questions

L.   Condition of Plaintiff [CB 542-43 note 4]

L.   Negligence of Third Party [Lecture]
-- Class 36
Negligence — Joint and Several Liability
LI.   Multiple Defendants — Joint and Several Liability [Lecture]

LI.   General Principles

LI.   Procedural Issues

LI.   Settlement Issues
Negligence — Causation — New Varieties of “Cause”
LII.   Multiple Defendants to Market Share 

LII.   The Classic Case [Summers v. Tice, CB 485-88; CB 488 note]

LII.   Market Share [Skipworth v. Lead Indus. Assoc., CB 488-93; CB 493-96 notes 1-4]
LIII.   “Loss of a Chance” [Herskovits v. Group Health Cooperative, CB 470-74; CB 474-77 notes 1-3] 
-- Class 37
Tort Theory — Law & Economics

LIV.   Back to Basic Questions — Why Law & Econ, Why Now?

LIV.   An Overview of Tort Theory [Two Political Maps of Torts handout + TLIA 211-43; also 139-79]

LIV.   An Overview of the Politics of the Common Law and the Politics of Modern Law [6-boxes chart handout]

LIV.   Law & Economics as Political Theory

LV.   The Meanings of “Economic Efficiency” [Lecture + read “Political Economy of Efficiency” handout]

LV.   Cost Effective
LV.   Pareto Optimal
LV.   Pareto Superior
LV.   Kaldor-Hicks

LVI.   An Introduction to the Coase Theorem [CB 345 (describing Coase, The Problem of Social Cost)]

LVI.   The Role of the Coase Theorem in Law & Economics

LVI.   Examples of the Economic Logic of the Coase Theorem

LVI.   The Coase Theorem as a Legal Proposition

LVI.   Compare and Contrast — Cows and Corn — Page v. Hollingsworth vs. the Coase Theorem [reread Page v. Hollingsworth and contrast it with the Coase Theorem]

LVI.   Different Political Assumptions

LVI.   Different Legal Assumptions

LVI.   Different Legal Categories

LVI.   The Politics of the Coase Theorem [Lecture + “Politics of Coase Theorem” handout]

LVI.   The Influence of Law & Economics in Tort Law 

LVI.   An Overview of Posner & Calabresi [TLIA 218-24]

LVI.   Exemplars — Calabresi

LVI.   The Theory Behind The Costs of Accidents
LVI.   Applications

LVI.   The Fate of Common Law Categories

LVI.   Exemplars — Posner

LVI.   Neo-Libertarian Countermoves — Epstein [TLIA 226-30]

Tort Theory — The Politics of Risk

LVI.   The Resulting Politics of Risk
LVI.   Risks and “Condition of Life”

LVI.   Cultural Aspects of Risk

LVI.   The Public Psychology of Risk [Lecture + Psychology and Public Politics of Risk handouts 1, 2 & 3]

-- Class 38

Tort Theory — The Politics of Torts

LVII.   Tort Theory — An Introduction to Legal Culture and the Politics of Legal Education [read “The Future of Our Past” handout + 6-boxes handout]

LVII.   An Aside on 19th Century Science, the Case Method and Tort Doctrine [TLIA 20-35, 37-45, 56-62]

LVII.   The Common-Law Mind and the Constitution — Legal Theory and Torts: A Brief History of the Intellectual and Political Setting of Torts, Legal Thought, and Legal Education [TLIA 3-62]

LVII.   The Civil War and the Three Spheres

LVII.   The Content of the Spheres — The “Yes” and “No” of Common Law Liberalism

LVII.   Federalism — Commerce and Physical Things

LVII.   The Resulting “Substance” of the Law

LVII.   Federal Constitutional Law

LVII.   The Constitutional Framework for the Common Law

LVII.   Conflict of Law

LVII.   Civil Procedure

LVII.   Contracts

LVII.   Torts

LVII.   The (Predictable) Resulting Nature of “Law” in the Civil War-to-1937 Period

LVII.   State Law

LVII.   Common Law, Few Statutes

LVII.   Transactional Justice

LVII.   Political Questions, Langdell’s Answers [read Preface by Langdell, in CLM]
LVII.   The Resulting Structure of Modern Legal Education

LVII.   Modern Politics — Post-1937 American Politics

LVII.   Political Questions

LVII.   Modern Political Debates

LVII.   Legal Education
LVII.   Unspoken Political Assumptions in Opinions — Selected Examples from Torts
-- Class 39
Defenses for Negligence — Classic Common Law
LVIII.   Classic Contributory Negligence (and Related Doctrines)

LVIII.   Generally [CB 327-28]
LVIII.   Contributory Negligence

LVIII.   First Cases [Butterfield v. Forrester, CB 328-29; Beems, CB 329-30; CB 330-32 (Schwartz article)]

LVIII.   Classic Problems [LeRoy, CB 342-43; CB 344-45]

LVIII.   Seat-Belt Defense [Derheim v. N. Fiorito Co., CB 345-47, CB 347-50 notes 1-3]

LVIII.   Last Clear Chance [Fuller v. Illinois Central R.R., CB 350-52; CB 352-53 (Restatement); CB 353-55 notes 1-2]

LVIII.   Imputed Contributory Negligence [Lecture]
-- Class 40
LIX.   Common Law Assumption of Risk
LIX.   The Early Doctrine [Lamson v. American Axe & Tool Co., CB 360-61
LIX.   Implied Assumption of Risk [Murphy v. Steeplechase Amusement Co., CB 365-68; CB 368-71 notes 1-4]
LIX.   Matters of Nomenclature — Primary and Secondary Assumption of Risk — Incurred Risk [CB 371-72 note 5]
LIX.   The Overlap of Contributory Negligence and Assumption of Risk [Lecture]

LIX.   Express Agreements [Dalbury, CB 374-77; CB 378 note 1 (Tunkl)]
LIX.   Statutory Assumption of Risk — Examples
LIX.   Roller Rinks [Ind. Code §§ 34-31-6-1 to –4 (roller rinks)
LIX.   Horses [Ind. Code §§ 34-31-5-1 to –5 (equine activity)]
LIX.   “Pick Your Own” Statutes

LIX.   Skiing (and Other Sports)
-- Class 41
Defenses for Negligence — Modern Comparative Negligence
LX.   Modern Comparative Negligence 
LX.   Background Principles [CB 382-84]

LX.   Judicial Changes [Li v. Yellow Cab Co., CB 384-90; CB 390-91 note 1]

LX.   Options for Comparative Fault [CB 391-92 notes 2 & 3]

LX.   Impact on Traditional Common Law Doctrine [CB 393-97 n.5]

LX.   Legislation [CB 397-99] [Ind. Code §§ 34-51-2-1 to -19]
LX.   Other Issues — Set-Off, Settlement, Etc.
LX.   Sample Problems [CB 399-400 note 1]

-- Class 42
Defenses for Negligence — Immunity

LXI.   Sovereign Immunity 
LXI.   Federal — Federal Tort Claims Act [CB 1316-17]

LXI.   State [CB 1309-13] [Ind. Code §§ 34-13-3-10-25]
LXII.   Common-Law Immunities

LXII.   Family Immunity

LXII.   Parental Immunity [CB 1302-05] [Ind. = Barnes v. Barnes, 603 N.E.2d 1337 (Ind. 1992) (no immunity for certain intentional torts)]

LXII.   Interspousal Tort Immunity [CB 1306-07] [Ind. = Brooks v. Robinson, 259 Ind. 16, 284 N.E.2d 794 (1972) (abrogated)]

LXII.   Charitable Immunity [CB 1307-09] [Ind. = Harris v. YWCA, 250 Ind. 491, 237 N.E.2d 242 (1968) (abolishing doctrine)]

LXIII.   Statutory Immunity — Miscellaneous

LXIII.   Guest Statutes [Ind. Code §§ 34-30-11-1 to -2 (motor vehicle); § 8-21-5-1 (aircraft)]
LXIII.   Gifts of Food to Charities [Ind. Code § 34-30-5-1]
LXIII.   Volunteers for Sports or Leisure Activities [Ind. Code §§ 34-30-19-1 to -4]
LXIII.   Colleges and Alcohol-Related Injuries [Ind. Code § 7.1-5-7-8(b)]
LXIII.   Other Statutes [Ind. Code §§ 34-30-2-1 to -157 (listing various statutes conferring immunity)]
LXIV.   Constitutional Immunities [Lecture]

LXIV.   Absolute

LXIV.   Qualified

Week 5

-- Day 43
Strict Liability — Traditional Forms

LXV.   Animals

LXV.   Wild (vs. Domestic) Animals [CB Gehrts v. Batteen, 645-48; CB 649-52 notes 1-3] [Ind. Code §§ 15-5-12-1 to –6 (dog bites) §§ 15-5-7-1 to -2 (dog injuring livestock)]
LXV.   Trespassing Livestock [CB 652-56 notes 4-7] [Page v. Hollingsworth in CLM (for the last time)] [Ind. Code § 32-26-2-1 (trespassing animals)]
LXVI.   Rylands v. Fletcher and Its Meaning
LXVI.   Rylands I [CB 127-30]

LXVI.   Rylands II [CB 130-33; CB 133-35]

LXVI.   Reception and Fine Points [CB 135-39 notes 1-5]

LXVII.   Later Forms of Strict Liability — “Ultrahazardous” to “Abnormally Dangerous” [CB 660-63 (Restatements); CB 663-67 notes 1-4]
-- Class 44
Strict Liability — Products Liability

LXVIII.   Modern Strict Liability — An Introduction to Products Liability — The Politics of Modern Torts — The Politics of Law & Economics

LXVIII.   History and Themes [CB 723-28]

LXVIII.   The Early Common Law Cases & Privity
LXVIII.   First Rules [Winterbottom v. Wright, CB 728-29; CB 729-31 note]

LXVIII.   First Changes [MacPherson, CB 731-35, CB 735-36 note 1]

LXVIII.   The Beginnings of Modern Theory [Escola, 739-42; 743-45 note 1; CB 747-48 (Yuba)]

LXVIII.   UCC Warranties [CB 745-47 notes 2 & 3]

-- Class 45
LXVIII.   The Beginnings of Modern Strict Liability — Dangerous Products and § 402A [Greenman, CB 747 note 4; CB 748-54 (§ 402A)] [Ind. Code §§ 34-20-1-1 to 9-1]
LXVIII.   An Overview of Modern Products Liability [Lecture]

LXVIII.   Manufacturing Defects

LXVIII.   Design Defects
LXVIII.   Warnings
-- Class 46
Alternative Compensation Systems

LXIX.   Brief Survey of Alternative Compensation Systems [Lecture]

LXIX.   Selective Modifications of Fault [Lecture]
LXIX.   Workers' Compensation (and Related Schemes) [Lecture + skim, if you like, CB 962-68; chart in CB 983]
LXIX.   Automobile No-Fault Schemes [Lecture]

LXIX.   Fault System and Economic Analysis [Lecture]
LXIX.   Deep Critique — The End of Personal Injury Law? — Alternatives to the Fault System — New Zealand and Others [skim CB 1012-18]

 [End of Required Materials]

-- Class 47

Tort Doctrine — Extra Edition
Damages — A Short Course

LXX.   Damages [Lecture]

LXX.   Damages as Market Signals + Bounty System

LXX.   Compensatory Damages

LXX.   Medical

LXX.   Lost Wages

LXX.   Pain and Suffering (and per diem)

LXX.   Tax Consequences of Damages [Ind. Code § 34-51-5-1]
LXX.   Damages for Third Persons

LXX.   Consortium

LXX.   Wrongful Death [Ind. Code §§ 34-23-1-1 (general); § 34-23-2-1 (child)]
LXX.   Punitive Damages

LXX.   In General

LXX.   Recent Constitutional Dimensions

LXX.   Recent Reform Measures [Ind. Code § 34-51-3-1]
Insurance — A Short Course

LXXI.   An Introduction to Insurance + Loss Insurance, Collateral Source and Subrogation [Lecture]

LXXI.   The Role of Insurance in Torts

LXXI.   Direct Action Statutes

LXXI.   Types of Insurance

LXXI.   Subrogation [Ind. Code §§ 34-53-1-1 to –3]
LXXI.   Collateral Source [Inc. Code §§ 34-44-1-1 to –3]
LXXI.   Common Insurance Clauses

LXXI.   Duty to Defend

LXXI.   Obligation to Act in Good Faith

Settlement — A Short Course

LXXII.   Settlement Incentives

LXXII.   Attorney Fees [?]

LXXII.   Advance Payment [Ind. Code §§ 34-44-2-1 to -4]
LXXII.   Arbitration

LXXII.   Generally [Ind. Code §§ 34-57-1-1 to -26]
LXXII.   Uniform Arbitration Act [Ind. Code §§ 34-57-2-1 to -22]
LXXII.   Community Dispute Resolution [Ind. Code §§ 34-57-3-1 to -15] 

LXXII.   ADR [Ind. Code §§ 34-57-4-1 to –3; Indiana Supreme Court Rules on Alternative Dispute Resolution]
LXXII.   Offer of Settlement [Ind. Code §§ 34-50-1-1 to -6]
LXXII.   The Substantive Consequences of Settlement
The Procedure of Torts — A Short Course

LXXIII.   The Procedure of Torts [Lecture]

LXXIII.   Statutes of Limitations — In General — Twos, Sixes & Tens [Ind. Code §§ 34-11-2-1 to –9]
LXXIII.   Torts — Generally [Ind. Code § 34-11-2-4 (two years)]
LXXIII.   Medical Malpractice [Ind. Code § 34-11-2-3 (two years); Van Dusen v. Stotts, 712 N.E.2d 491 (Ind. 1999) (discovery rule)]

LXXIII.   Fraud [Ind. Code § 34-11-2-7 (six years)]
LXXIII.   Statutes of Limitations — Basic Moves & Countermoves 

LXXIII.   Computation of Time [Ind. Code § 34-7-5-1]
LXXIII.   Discovery Rule

LXXIII.   Legal Disabilities [Ind. Code §§ 34-11-6-1 to –2]
LXXIII.   Tolling for Nonresident Defendant [Ind. Code §§ 34-11-4-1 to –3]
LXXIII.   Concealment [Ind. Code § 34-11-5-1]
LXXIII.   Survival of Actions [Ind. Code §§ 34-9-3-1 to –5; § 34-11-7-1 (statute of limitations)]
-- Class 48
Advanced Torts — A Short Course

LXXIV.   Defamation

LXXIV.   Common Law Basics

LXXIV.   Classes of Defamation Per Se [Ind. Code § 34-15-5-1]
LXXIV.   Pleading [Ind. Code §§ 34-15-1-1 to –2; Ind. Const. art. 1 § 10 (truth as defense)]
LXXIV.   Burden of Proof [Ind. Code § 34-15-2-1] 

LXXIV.   Damages [Ind. Code § 34-6-2-2 (defining actual damages)]
LXXIV.   Special Procedures [Ind. Code §§ 34-15-3-1 to 3 (radio and TV); Ind. Code §§ 34-15-4-1 to -3 (newspapers)]
LXXIV.   Classical Causes of Action + Classic Defenses

LXXIV.   Recent Constitutional Dimensions [Ind. = Journal-Gazette Co. v. Bandido’s, Inc., 712 N.E.2d 446 (Ind. 1999) (actual malice standard applies in matters of public or general concern for private individuals)

LXXV.   Nuisance — Public and Private [Ind. Code §§ 32-30-6-1- to –10 (general); §§ 32-30-7-1 to -25 (indecent nuisance); §§ 32-30-8-1 to -15 (drug nuisance); §§ 32-26-10-1 to –2 (spite fences)]
LXXVI.   Privacy

LXXVI.   Common Law v. Constitutional

LXXVI.   Traditional Common Law Formulations

LXXVI.   Intrusion, False Light, Public Disclosure, and Appropriation [Ind. Doe v. Methodist Hospital, 690 N.E.2d 681 (19970 (public disclosure of private facts not recognized)]

LXXVI.   Right of Publicity [Ind. Code §§ 32-13-1-1 to -20 (right of publicity)]
LXXVII.   Misrepresentation
LXXVII.   Elements

LXXVII.   Applications
LXXVIII.   Business Torts

LXXVIII.   Unfair Competition

LXXVIII.   Wrongful Discharge [Ind. Code § 34-28-4-1 (for jury duty)]

LXXVIII.   Interference with Contract

LXXVIII.   Interference with Prospective Advantage

LXXIX.   Selected Forbidden Torts [Ind. Code §§ 34-12-2-1 to -8]
LXXIX.   Breach of Promise to Marry [Ind. Code § 34-12-12-1(a)(1)]
LXXIX.   Alienation of Affections [Ind. Code § 34-12-12-1(a)(1)] 

LXXIX.   Criminal Conversation [Ind. Code § 34-12-12-1(a)(3)]
LXXIX.   Seduction [Ind. Code § 34-12-12-1(a)(4)]
LXXX.   Statutory and Constitutional Torts — Causes of Action Beyond the Common Law

LXXX.   Constitutional Torts
LXXX.   Civil Rights Statutes
LXXX.   Crime — RICO — Federal and State

LXXX.   Environmental Statutes
LXXXI.   Statutory Limitations of Liability
-- Class 49
General Review of Course Material

· Finish Torts - Extra Edition

· General review of negligence

· Review Torts Template (handout)

-- Class 50
Review of Past Exam and Student Answer

· Review Exam format (handout) [PDF] [Word]

· Review Fall 1999 exam (handout) [PDF] [Word]

· Review Fall 1999 Common-Law Kitbag case (handout) [PDF] [Word]

· Review student answer (handout) [PDF] [Word]

-- Class 51
Common Law Kit-Bag™ Question

· Review Common-Law Kitbag Question from Fall 2002 Exam (handout) [PDF] [Word]

· Review sample student answers for Fall 2002 Exam (handout) [PDF] [Word]

· Review Common-Law Kitbag Question from Fall 2003 Exam [PDF] [Word]

· Review Common-Law Kitbag Case from Fall 2003 Exam (Biker v. Rancher handout) [PDF] 

-- Class 52
The Last Day

· Review exam tips and procedures (handout) [PDF] [Word]

· Review first-page instructions for 2009 (handout) [PDF] [Word]

· Review abbreviations for final exam (handout) [Word]
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