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May it please the Court:
“Herald, read the accusation!” said the King.

On this the White Rabbit blew three blasts on the trumpet, and
then unrolled the parchment-scroll, and read as follows:

The Queen of Hearts, she made some tarts,
All on a summer days:

The Knave of Hearts, he stole those tarts
And took them quite away!

“Consider your verdict,” the King said to the jury.
“Not yet, not yet!” the Rabbit hastily interrupted. “There's a
great deal to come before that!”

LEWIS CARROLL, ALICE'S ADVENTURES IN WONDERLAND, CHAPTER 11 (“WHO STOLE THE
TARTS?") (1865).

INTRODUCTION

Judgment on the pleadings? The first truth facing the Court is that there is a total
absence of any facts of record. Allegations, particularly those that have been denied by
Defendants, do not constitute facts and such denial, on its face, is a proper basis for
denying Plaintiffs’ motion. Mabbott v. Crews, 255 B.R. 787, 789 (Bankr. M.D. Fla. 2000).
Further, on a motion for judgment on the pleadings, all material allegations of the
nonmovant must be taken as true. Lavado v. Keohane, 992 F.2d 601, 605 (6" Cir. 1993).

Do not be misled — contrary to the words they use, Plaintiffs are not seeking a level
playing field with in-state wineries or in-state retailers of wine. First, Plaintiffs seek this
Court's blessing to do that which Indiana law expressly prohibits Huber from doing, i.e.,
engaging in the intrastate and interstate shipment of wine. They then ignore the clear,
unambiguous language of the statutes that they challenge in an effort to secure a decided

advantage over in-state wineries and, at the same time, to destroy the long-standing three-

tier system of distribution. As will be demonstrated, infra, there is no discrimination,




Granholmv. Heald, ___ U.S. __ ,1258S. Ct. 1885 (2005) is inapposite and the Twenty-
first Amendment is alive and well.
ARGUMENT

At the outset, it is important for the Court to understand that this action attempts to
assert two separate, independent claims. The first one is a claim that there is
discrimination because the individual Plaintiffs, solely as consumers, cannot order Huber
winery wine produced in Indiana over the internet and have Huber ship it to them at their
Louisville addresses. The second claim is that Huber Winery is prohibited from shipping
and selling its wine directly to Kentucky licensed retailers. They will be addressed
separately.

(N Plaintiff Huber Winery Is Prohibited By
Indiana Law From Shipping Its Wine Into
Kentucky Or Elsewhere So This Court Will
Not Condone An lllegal Act.

Huber tells us that it has all necessary Indiana and federal licenses and permits to
manufacture and sell wine “in interstate commerce.” (Complaint, [ 3). [f it means that it
can sell its products through a licensed Kentucky wholesaler, then it is correct. [f it means
anything else, then it is wrong. Consider the Indiana laws under which Huber must
operate, with the caveat that it has not even identified which permits it holds.

In order to manufacture wine, one must have either a vintner's permit or a farm
winery permit. The vintner's permit authorizes the licensee to manufacture and bottle wine,

to transport it and either sell it, or deliver it, or both, in shipments to points out of the state,

and to a wine wholesaler or to another vintner. IC 7.1-3-12-2. A farm winery permit can
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be issued to the proprietor of a farm winery who wants to commercially manufacture wine.
That proprietor must have been a continuous and bona fide resident of Indiana for at least
one year before applying for the permit. IC 7.1-3-12-3. In order to qualify as a “farm
winery,” the permittee-to-be must produce grapes, other fruits or honey produced in
Indiana and must not produce more than 500,000 gallons of wine annually. 1C 7.1-3-12-4.
The permit authorizes the holder to sell the winery’s wine by the glass or bottle to
consumers on the winery premises, to serve complimentary samples on the premises and
to sell wine by the bottle or case to the holder of a permit to sell wine at either wholesale
or retail. IC 7.1-3-12-5. The holder of the farm winery permit is allowed to establish a
separate location from the winery premises to conduct business without having to
manufacture and bottle the wine there. IC 7.1-5-1-9.5 makes it a Class A misdemeanor
for any instate or out of state vintner that holds a basic permit from the federal Bureau of
Alcohol, Tobacco and Firearms to knowingly violate IC 7.1-5-11-1.5. The last cited
provision is the general prohibition against shipping alcoholic beverages to an Indiana
resident who does not hold a valid wholesaler license. Specifically described in that
prohibition is the act of ordering and selling over a computer network." Itis clear that these
statutory provisions preclude Huber Winery from shipping wine within Indiana, iet alone to

Kentucky.

' This prohibition, in large measure, is the subject of Bridenbaugh v. Freeman-
Wilson, 227 F.3d 848 (2000), cert. denied, sub nom, Bridenbaugh v. Carter, 532 U.S.
1002 (2001), discussed, infra. Attached as Exhibit A is a copy of the May 20, 2005 notice
sent to farm wineries by the Indiana Alcohol and Tobacco Commission, reminding the
permittees what they are and are not authorized to do in terms of sales on and off the
licensed premises.
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If Indiana law does not permit Huber to ship its wine, petitioning this Court to
condone an illegal act not only makes no sense but is not in the cards. The Court’s
attention is invited to the principle enunciated in The President, et al. of the Bank of the
United States v. Owens, 27 U.S. 527, 7 L. Ed. 508 (1829) on facts arising out of a
Lexington, Kentucky transaction. At bar was a promissory note and a claim that a
discounting device was resorted to by which a higher profit than legal interest was realized,
in violation of the law. The question thus presented was whether the Court would
countenance enforcement of a void contract. The holding is applicable to Plaintiffs’ efforts.

The answer would seem to be plain and obvious, that no
court of justice can in its nature be made the handmaiden of
iniquity. Courts are instituted to carry into effect the laws of a
country, how can they then become auxiliary to the
consummations of violations of law?

To enumerate here all the instances and cases in which this
reasoning has been practically applied, would be to incur the
imputation of vain parade. There can be no civil right where
there can be no legal remedy; and there can be no legal
remedy for that which is itself illegal.

27 U.S. at 538-39. (Emphasis added).
Putting it another way, courts will withhold their aid when a plaintiff is using a right

asserted contrary to public interest. Barber-Colman Co. v. National Tool Co., 136 F.2d

339, 344 (6" Cir. 1943). Indiana’s statutory plan constitutes that public interest and

Plaintiffs are not entitled to the relief sought.




Il. Kentucky Law And Regulation Treat
Kentucky Wine Consumers The Same
Regardless Where The Wine Comes From.

Whether through intention or inadvertence, Plaintiffs misstate (Complaint, §f 12)
what Kentucky law provides. Specifically, KRS 243.155(1)(f) and KRS 243.156(1)(h)
permit a small winery or a farm winery? to ship to a customer wine produced by that winery
if: (i) the wine is purchased by the customer in person at the winery; (i) the wine is shipped
by licensed common carrier; and (iii) the amount of wine shipped is limited to two (2) cases
per customer. The meaning of that language is clear: Plaintiffs Schneider and Reilly, Jr.
are free to travel to any one or more or all of the thirty eight (38) small or farm wineries in
the Commonwealth and purchase whatever wine tickles their fancy, so long as the wine
purchased and shipped does not exceed two (2) cases.

Compare the purchase of wine from the Kentucky wineries in question with what
Kentucky law allows the individual Plaintiffs to do at Huber's. 804 KAR 4:330 Section 4,
promulgated in connection with KRS 244,165, authorizes these Plaintiffs, as residents of
Kentucky, during a visit and for personal use, to ship alcoholic beverages from another
state or country to their home, business or mailing address. That right is not even limited
by any requirement that a licensed common carrier be used. Note, further, that there is

absolutely no limitation (two cases or otherwise) placed on Plaintiffs’ purchases of Huber

2 A “small winery” license may be issued to one who manufactures wines and
bottles wines produced by that winery in an amount not to exceed 50,000 gallons in any
one year. KRS 243.155(1)}(a). A "farm winery” license authorizes the holder to
manufacture wines and bottle wines at a winery located on a Kentucky farm with a
producing vineyard, orchard or similar growing area in an amount not to exceed 25,000
gallons in one year. KRS 243.156(1)(a).
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wine. Thus, Kentucky's scheme clearly is more restrictive.> Note, also, that the regulation
addresses the right to ship all alcoholic beverages, not just wine.

Kentucky law finds support in a recent Congressional enactment, codified at 27
U.S.C. § 124 (2002) and captioned “Direct shipment of wine.” In summary, subsection (a)
provides that during any period when the Federal Aviation Administration has restrictions
in effect on airline passengers to ensure safety, the direct shipment of wine is permitted
from States where wine is purchased from a winery to another State (or the District of
Columbia) so long as five conditions are met. For our purposes, the meaningful conditions
are that the wine was purchased while the purchaser was physically present at the winery,
the wine is for personal use and not resale and the purchaser could have carried the wine
legally into the State to which it is being shipped. The point of this exercise is that there
will be no direct shipment of Huber wine into Kentucky unless our thirsty Plaintiffs are
physically presentin Starlight, Indiana to make the purchase. Subsection (b) provides that
a person who violates this section is subject to a civil action brought by the State Attorney
General.

To put it bluntly, Messrs. Schneider and Reilly, Jr.’s “dogs aren’tin this hunt.” They
have no complaint because they are treated nearly the same when it comes to the
shipment of wine — the exception being that under the present state of the law, they are

free to purchase unlimited alcoholic beverages, including wine, from other states and

3 Kentucky law also prevents licensed wholesalers and package distilled spirits and
wine retailers from making any delivery to a consumer. KRS 243.170(3); KRS 243.240.
The local option laws, KRS Chapter 242, prohibit delivery or shipment of alcoholic
beverages to consumers into dry territory. See, for example, KRS 242.260.
-6-




countries. If there is discrimination, it is against the Kentucky small winery and farm winery
licenses. Maybe the way to solve that problem under the dormant commerce clause is to
limit the number of cases of wine purchased out of state to two. Enough said because
Granholm has nothing whatever to do with this claim. It must be dismissed.
. Kentucky’s Statutory Scheme Does Not

Discriminate Against Out-of-State Wineries

And The Dormant Commerce Clause Cannot

Trump Application Of § 2 Of The Twenty-First

Amendment.

Before addressing the legal issue purportedly raised by Huber, it is time to unmask
the half-truths, misrepresentations and general gobbledygook for what they are. It must
be done because it is evident that Huber has no standing to argue the points that it does.
Consider, then:

1. Huber claims that it is a small winery in Indiana. There is no such designation
and a farm winery license in Indiana permits the holder to produce up to 500,000 gallons
of wine annually from grapes, other fruit or honey grown in Indiana. |C 7.1-3-12-4.
500,000 gallons is a far cry from the 25,000 or 50,000 gallons limitation for a Kentucky
farm winery or small winery. Query: assuming that all other things are equal, can Huber
even qualify as a small winery in Kentucky? If Huber were located in Kentucky and made
its wine from Kentucky grapes, one must presume that it could not qualify for or hold its
Indiana permit. The point? One cannot be a Kentucky farm winery unless it is located in
Kentucky, irrespective of where its grapes come from. One cannot be an Indiana farm

winery unless it is located in Indiana, irrespective of where its grapes come from. The

conflict between being a Kentucky farm winery and an Indiana farm winery at the same
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time appears irreconcilable. If Huber cannot qualify as a Kentucky farm winery, then it
cannot challenge Kentucky’s farm winery scheme due to lack of standing.

The principle of standing means that the plaintiff must meet the ‘“case or
controversy” requirement under Article Il of the United States Constitution. L.B. il v.
Housing Authority of Louisville, 344 F. Supp. 2d 1009, 1017 (W.D. Ky. 2004),
subsequent determination, 345 F. Supp.2d 725, 727-29 (W.D. Ky. 2004).? To meet that
requirement,

Plaintiffs must (i) have suffered an actual, concrete, and
particularized “injury in fact” that (2) has a causal connection
with Defendant’s action and (3) is redressable in court. * * * In
addition, Plaintiffs must demonstrate prudential standing. They
must show that they fall within ‘the zone of interests’ sought to
be protected by the statutory provision whose violation forms
the legal basis for [their] complaint. * * *

344 F. Supp. 2d at 1017-18.

This Court held that plaintiffs had no standing to seek injunctive relief because they
had no Article Il constitutional standing to do so. None had a personal stake in requiring
the Housing Authority (HAL) to take remedial action to abate lead-based paint hazards at
their place of residence. Two of the plaintiffs did not live in HAL housing at the time the

complaint was filed and neither lived in HAL housing at the time of the decision. Two other

plaintiffs lived in HAL housing that already had been the subject of abatement before the

2 |n this second determination, Chief Judge Heyburn held that (i) the Lead-Based
Paint Poisoning Prevention Act (LBPPPA) did not create a federal right enforceable under
§ 1983 and (i) because the plaintiffs were neither lessees nor purchasers of residential
property covered under the Residential Lead-Based Paint Hazard Reduction Act
(RLPHRA), they could state no federal cause of action against defendant for its alleged
violations of the Act].
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complaint and, therefore, no longer are at risk. “Without standing, Plaintiffs cannot seek
injunctive relief; therefore these claims are dismissed.” Id. at 1018. Huber does not live
in Kentucky farm winery “housing” and simply has no complaint, either.

2. Huber represents to this Court that a Kentucky small winery has a limited
annual production of 50,000 gallons of wine “made exclusively from Kentucky grown fruits
or Kentucky produced juices” and has the audacity to cite to the definition provisions of
KRS 241.010(45). [Plaintiffs’ Memorandum, at 6]. Actually, the definition of “small winery”
does not mention “exclusively,” and, in fact, refers to the exemption from using Kentucky
products set forth in KRS 243.155(2). This exemption also sounds the death knell of
Huber's argument that Kentucky products only have to be used in Kentucky by a small
winery. [Plaintiffs’ Memorandum, at 15-16].

3. Huber waxes eloquent about the disadvantages that small wineries must
bear, in essence lifting the tale of woe from Granholm. [Plaintiffs’ Memorandum, at 14].
In sum, Huber complains that small wineries do not produce enough wine or sufficient
consumer demand to make it economical for wholesalers to carry their product. That tact
is interesting considering that Huber Winery has a Kentucky wholesaler that distributes
such products as Huber wants it to distribute in Kentucky!

4, Huber alleges that “Kentucky law allows the cperators of a small winery or
farm winery the luxury of bypassing the wholesale element of the typical three-tiered
system and selling directly either to consumer or licensed retailers.” [Plaintiffs’

Memorandum, at 7, 14]. Because Huber has a Kentucky wholesaler, it has no right to sell




directly to retailers to any greater or lesser degree than a small winery does under similar
circumstances. KRS 243.151(d).

5. The heading of Huber's argument is that KRS 243.032 discriminates against
out-of-state vintners. [Plaintiffs' Memorandum, ati, 12]. That statutory provision, captioned
“Restaurant wine license,” has absolutely nothing to do with shipment of wine, production
of wine, grapes, honey or anything else. Where are Plaintiffs going with this?

6. Plaintiffs boldly state that the statutes in question are not necessary to
promote the core values of the Twenty-first Amendment. [Plaintiffs' Memorandum, at 16-
17]. Of note in Granholm was the determination that neither Michigan nor New York
provided sufficient evidence to address the question. 125 S. Ct. at 1905-07. In the instant
case, Huber may want to preclude Defendants from offering any evidence of any type on
issues such as control of underage drinking and tax collection and ensuring orderly market
conditions, but that is not the way litigation proceeds in the Western District.

7. Plaintiffs naively ask this Court to ignore the holding in Granholm as it might
be applied to all other alcoholic beverages and limit it to the manufacture, sale and delivery
of wine. [Plaintiffs’ Memorandum, at 11 fn. 9}. Plaintiffs ask this Court to invalidate KRS
244.165(1), which provides, in pertinent part, that “it shall be unlawful for any person in the
business of selling alcoholic beverages in another state or country to ship or cause to be
shipped any alcoholic beverage directly to any Kentucky resident who does not hold a valid
wholesaler or distributor license issued by the Commonwealth of Kentucky.” (Emphasis
added). It say “alcoholic beverage,” a defined term under KRS 241.010(2), and includes

far more than just wine. It cannot be separated from the whole.
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Huber does not want to deal with wholesalers — it is that simple. However, its wish
creates far greater problems than merely dealing with KRS 244.165 or the farm or small
winery statutes and implicates Kentucky's three-tier system of alcoholic beverage
distribution. That system makes crystal clear that a distillery, vintner or brewery must sell
its products to and through a licensed wholesaler or distributor, that wholesaler or
distributor can only sell those products to a licensed retailer and that retailer can only
purchase from a licensed wholesaler or distributor. KRS 243.130; 243.150; 243.170;
243.180; 243.240. KRS 243.155(1)(d) and KRS 243.156(1)(d) are no exceptions to that
system.? It clearly is constitutional and the Twenty-first Amendment authorizes its creation.
Granholm, 125 S. Ct. at 1904-05, citing to North Dakota v. United States, 495 U.S. 423,
432, 447 (1990) (plurality opinion).

The predicate for Plaintiffs’ alleged reliance upon Granholm appears to be that the
Michigan and New York statutes were “similar to Kentucky’s in that they allowed properly
licensed domestic manufacturers to sell directly to consumers, but denied out-of-state
manufacturers the ability to obtain similar licenses.” [Plaintiffs’ Memorandum, at 8].
Plaintiffs must be reading a different version of KRS 243.155 and 243.256 than appears
in the books because there is nothing that permits a sale of wine to consumers who do not

purchase it at the winery, any different than the sale of wine by out-of-state wineries to

3 The meaning of these provisions is identical for all practical purposes. The winery
must (offer), sell and transport its wine to a wholesaler first. Only when the winery cannot
find a wholesaler to handle its products is it free to sell directly to licensed retailers but only
at the wholesale price. The idea, of course, is that the winery is not free to undercut the
wholesaler or, in effect, be in competition with it at the middle tier of distribution.
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