UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NORTH CAROLTNA
CIIARLOT'TE DIVISION

DONALD IL BESKIND, KAREN BLUESTEIN,
IV(1CHAFL D. CASPCR, SR., MICHAEL Q. MURRAY,

D. SCOTT TURNER., MICHAEL J. WENIG, MARY
A. WENIG and OAK STONE WINERY, INC.,

Plaintiffs CAUSE NO. 3:00-CV 258-MU

VS.

)
)
)
)
JAMES B. HONE, JR., Governor of North Caroliaa, )
MIKE EASLEY, Attorney-General of North Carolina, )
DAVID E. KELI.EY, Secretary of the North Carolina )
Dcpartment of Crime Control and Public Safety, and )
GEORGE BASON, Chairman of the North Carolina )
Alcoholic Beverage Control Commission, all )
in their Official Capacie es, )

)

)

)

Defendants.

AFFIDAVIT O OAKSTONE WINERY, INC,
John L. Smith, the President of Oakstone Winery, Inc., has personal knowledge of the
factsin this Affidavit and states the following
1. Tamthe President of Oakstone Winery, Inc. ("Oakstonc"), and am personally
familiar with the business which is engaged in the manufacture and sale ofwine.
2.  Thewinery islocated at 6440 Slug Gulch Road, Fair Play, CAL 95684,
3. 1 have never been convicted of any felony or crime involving moral turpitude.

4.  Tothe best of my knowledge and belief, Oakstone has never knowingly sold or

furnished wine to minors. We have never been advised by any California law enforcement
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agency or the Bureau of Alcohol Tobacco and Fire Arms (B.A.T.F.) that we have sold wine to an
underage individual.

5. Becauseit isthe policy of Oakstone to neither sell nor furnish wine to minors, we
require proof of age when selling wine, and when shipping wine directly to customers an adult
signature is required for the receipt of the shipment,

b. Oakstone adheresto all state and federal lawsin order to retain its Federal Basic
Permit asissued by the Bureau of Alcohol Tobacco and Fire Arms, as such we do not ship wine
where we believe direct shipment is prohibited by law.

7. 1amaware of the North Carolina Alcohol Beverage Control Law Socs. 18B-102,
18F3-102. |, 1813-109 and 18B-1 114, and other sections of North Carolina's Alcohol Beverage
Control Lawsthat | believe prohibit out-of-state suppliers from delivering wines and other
acoholic beverages directly to individuals at their residence within the State of North Carolina.

8. Asadirect result of N.C.G.S. Sees. 1813-102, 1813-102.1,18B.109 and 18B-1114,
we do not sell wineto North Carolina residents that require shipment to them. We do not sell to
North Carolina residents who contact us by telephone or by the Internet, and we do not sell to
North Carolina residents who visit our winery and who, because they do not desire or are unable
to transport cases of wine, would like for us to ship the wine back to their homes.

9. These Notch Carolina Statutes directly interfere with and prohibit our ability to sell

our product in California, not just North Carolina,

10.  Wewant to sell our wines and ship them to North Carolina residents

11, We produce 8,000 cases of wine per year and rely on internet advertising and sales

in order to direct ship to our customers

12. We have been requested to ship wine to Donald 14. Beskind at an addressin the
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State of North Carolina.  We are unable to ship to him because we believe Nort h Carolina
prohibits direct shipment.

13.  Weare further prevented from delivering our wine to Donald H. Beskind and other
potential North Carolina customers because we do not have a wholesaler within the State of
North Carolina. We believe that the only license or permit we can get to do businessin North
Carolinarequiresthat we sell to awholesaler. We cannot get a permit to direct ship.

14. Asasmall winery, it iseconomically unfeasible for usto obtain awholesaler
within the State or North Carolina. To sell wine tbrough awholesaler, we must discount the
wine, so that the second tier (wholesalers) of the three-tier system make a profit. A small
production winery cannot afford the overhead and inefficiency in order to sell a small amount of
wine through a wholesaler. Therefore, we do not intend to obtain awholesaler in the State of
North Carolina However, it isboth our desire and our intent to make direct shipmentsto the
Donald H. Beskind and other North Carolina customers when the North Carolina direct
shipment law is found unconstitutional or islegislatively repealed.

15.  We would be willing to pay the state permit and license fees, remit excise taxes,
and comply with other regulationsthat are imposed on small wineries within North Carolina.

6. Ourinability to ship to North Carolina has darnaged us financially since we lose

potential customers who cannot order our wine.

1, John L. Smith, declare under penalties for perjury that the foregoing representations arc

true and accurate to the best of my knowledge and belief.

TRV Wy H T
ate John L. Smith, President
Dakstone Winery, Inc.
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